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Adversary No. 01-859
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Plaintiff, FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER
vs’
CYRIL H. KOBEY, JR. and
MARILYNN J. KOBEY,
Defendants.
Plaintiff’s complaint seeking to determine the

dischargeability of its claim of $17,287.70 was tried to the court
as a bench trial on April 22, June 10 and August 16, 2002. Final
briefs were filed and closing argument was presented on October 1,
2002. An interim order was entered on October 30, 2002 announcing

the court’s decision.

The court has considered the joint pretrial statement of

December 27, 2001, closing briefs, declarations and testimony of
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witnesses, admitted exhibits and the facts and circumstances of
this proceeding. The following findings and conclusions are
entered:
' FINDINGS OF FACT

1. Tradesource, Inc. (“plaintiff” or “TSI”) is a family owned
corporation engaged in the barter exchange business as a third-
party record keeper for its approximately 800 members. When a
member provides a product or a service to another member, the

transaction is reported to TSI. No money is exchanged between the

'Tmembers. The party providing the product or service earns a credit

for its account. Account credits can be used to obtain goods or
services from other members. The party’s account is then debited.
TSI has reciprocal trading agreements with similar barter entities
worldwide.

A member’s account is required to have a positive balance of
credits over debits, although TSI will temporarily allow a negative
account balance. Plaintiff wearns a 10-12% commission on
transactions, as well as a five-dollar monthly fee. The company
employs brokers, supervised by TSI President Mary Ellen Rosinski,
to assist members 1in locating desired goods and services.
Restaurant meal availability is an important offering to clients.
Testimony (“test”) of Mary Ellen Rosinski of April 22, 2002.

2. Marilyn’s First Mexican Restaurant, Inc., owned by Cyril
H. Kobey, Jr. and Marilynn J. Kobey, was a TSI corporate client
since January 18, 1997. Exhibit A. The corporate membership

agreement for account 1605 listed both Mr. And Mrs. Kobey as
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Iproximately caused by reliance. Turtle Rock Meadows Homeowners

Association v. Slvman (In re Slyman), 234 F.3d 1081, 1085 (9" Cir.

2000).
7. Reckless disregard for the truth of a representation

satisfies the element that debtor has made an intentionally false

representation. Advanta National Bank v. Keong (In re Kong), 239

B.R. 815, 826 (9™ Cir. Bankr. 1998). Intent to deceive can be
inferred from the totality of the circumstances, including reckless

disregard for the truth. Gertsch v. Johnson & Johnson Finance

Corporation (In re Gertsch), 237 B.R. 160,167-68 (9™ Cir. Bankr.

1999) (S 523 {a) (2) (B) case). The Court concludes from the totality

of the circumstances presented through testimony and exhibits that
defendant Cyril H. Kobey, Jr. had the intent to deceive plaintiff.
Plaintiff, however, has failed to establish that defendant Marilynn
J. Kobey had the requisite intent.

8. Silence or omissions regarding a material fact can
constitute a false representation under § 523 (a) (2) (A} when there

is a duty to disclose. Citibank (South Dakota) N.A., v, Eashai (In

re Eashai), 87 F.3d 1082, 1089 (9*" Cir. 1996), citing inter alia,

Restatement {(Second) of Torts § 551 (1976); Cocke v. Howarter (In
re Howarter), 114 B.R. 682, 684 n. 2 (9™ Cir. Bankr. 1990) (cited
for the proposition that debtor’s silence or concealment of a
material fact can create a false impression which constitutes a

misrepresentation under §523{(a) (2)(A)); Irizna & Tepri v. Malcolm

(In_ re Malcolm), 145 B.R. 259, 263 (Bankr. N.D. Ill. 1892) (“[W]hen

the circumstances imply a particular set of facts, and one party
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