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FILED

MAR 3 1 2008
UNITEDSTATES ™
BANKRUPTCY COURT -
FOR THE DISTRICT OF ARIZONA
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

n Re " Chapter 1
LOGAN T. JOHNSTON 11,
Case No. 01-06221-PHX-SSC

Debtor.
Adv, 01-885

LOGAN T. JOFINSTON 111, - MEMORANDUM DECISION AS TO
DEFENDANT STERNBERG ONLY
Plainuff, | (Opinion to Post) .
Vs,

PAULA PARKER, et al.,

Defendants.

I. INTRODUCTION

Logan T. Johnston 111, the Plaintiff in this adversary, and the Debtor-in-Possession,
commenced this proceeding against Paula Parker, his ex-spouse, and Melvin Sternberg, her
divorce attorney, and another individual on July 23, 2001, After vanous pretrial matters were

considered,' the Plaintiff presented his case to the Court over several days. When the Plaintff

1. Barly in these proceedings, certain Defendants filed a Motion to Dismiss the
Complaint, which was denied, and various Motions for Reconsideration, which were also denied.
Because the Defendants appealed the various orders denying their motions, the pretrial matters
were not resolved for an extended period of time. Various discovery issues also delayed the start
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rested, the Defendants Parker and Sternberg moved that the Complaint be dismissed because the

Plaintiff had failed lo show a violation of the stay by the remaining Delendants; or, in the
alternative, if the stay violation had been sho wih, the remaining Deféndants did not act wallfully,
and no damages had been proven by the Plaintiff.

The Court issued ifs Memorandum Decision on the Defendants’ request that the
complaint be dismissed on August 8, 2003.* The Order incorporating the Decision was entered
on August 28, 2003." The parties appealed the Decision and Order, and on September 30, 2004,
the Arizona Federal District Court entered its Decision, affirming this Court, in part, setiing aside
the Court’s ruling that the complaint be dismissed, and remanding the matier for further
consideration by this Court. The Court conducted further proceedings consistent with the
remand order.® Ultimately the remanded issues were tried, at an evidentiary hearing which lasted
several days.” Therealter the Court took the matter under advisement.

The Court was recently advised that the Plaintiff has settled his various claims against the

Defendant Paula Parker.® Therefore, this ruling only considers the 1ssues raised by the Plaintf

of the tral. The Plaintiff had also included a judge of the Arizona Trial Court (the Maricopa
County Superior Court) who had presided over the Plaintiff's and Parker's divorce proceedings as
one of the Defendants. However, as the proceedings progressed in this Court, the Plaintiff
detenmined not o seek any relief against the Judge, since the Minute Entry Order previously
entered by the State Court Judge had already been vacated by this Court.

2. Docket Entry No. 129,
3. Docket Entry No. 132, |

4, Forinstance, the Court conducted a hearing on the Defendant Sternberg’s Motion in
Limine, which was fully briefed by all parties and on which this Court conducted a hearing on
May 19, 2003, At the conclusion of the hearing, the Court determined that the Plaintiff could
present evidence on the issue of emotional distress, with some limitations, which are discussed
more completely in this Decision.

5. The trial was conducted on June 12 and August 29, 2005.
6. See Notice to the Court, Docket Entry No. 196, filed on March 10, 2006,
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against the Defendant Sternberyz.
In this Memorandum Decision, the Court has sct forth its findings of fact and conclusions

of law pursuant to Rule 7052 of the Rules of Bankruptey Procedure. The 1ssues addressed herein

constitute a core proceeding over which this Court has jurisdiction, 28 U.S.C. §§ 1334(b) and

157(h) (West 2005).]

1I. FACTUAL BACKGROUND

On May 14, 2001, the Debtor filed his Chapter 11 peution for relief with the Court, and,
as previously nofed, filed this adversary proceeding on July 23,2001, In the Complaint, the
Debtor alleged that the Defendant Sternberg proceeded with a series of State Court actions, in
violation of the automatic stay, after he andior his firm were aware that the Debtor had filed his
bankruptcy petition.

With the filing of this adversary prbceeding,,the Debtor simultaneously filed an
"Emergency Motion for Ruling That State Court's Minute Entry Violate[d] the A ntomatic Stay."”
An expedited hearing on the Emergency Motion was held in this Court on July 31, 2001, Al the
conclusion of the hearing, this Court vacated the Minute Entry Order of the Maricopa County
Superior Court, dated June 26, 2001, but entered on the docket and sent to the Debtor and the
Defendant Sternberg on Tuly 13, 2001, The Debtor's counsel also proceeded with this adversary,
because he believed that Defendant Stemberg had willfully violated the stay and that
compensatory and punitive damages should flow from his actions.

However, prior to the hearing in this Cowrt on July 31, 2001, a number of proceedings

7. All references in this Decision are to the Bankrupiey Reform Act of 1978, as amended,
and to the Rules of Bankrupley Procedure ("RBP") unless otherwise indicated. The Bankruptey
Abuse Prevention and Consumer Protection Act of 2005 (“Act™) is not applicable. Pursuant to
Section 1301, except as otherwise provided by the Act, the amendments made by the Act would
not apply with respect to cases commenced under title 11, Umited States Code, before the
effective date of the Act; that is, October 17, 2005, The Debtor filed his Chapter 11 petition on
May 14, 2001.
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had occurred in the Maricopa County Superior Court. The Mancopa County Superior Court
entered a Decree of Dissolution of Marriage on January 2, 1996, dissolving the mairiage of the
Debtor and Ms. Parker. As a part of th,é Decree, the Debtor was ordered to pay to Ms. Parker the
sum of $366,948.45, as well as $2,000 per month in support obligations. On January 22, 2001,
Ms. Parker and Defendant Sternberg filed, in the Superior Court, a request that the Debtor be
held in contempt regarding the nonpayment of spousal maintenance or support. At all relevant
times, Ms. Parker was represented in the Superior Court by Defendant Stemberg,.

On May 17, 2001, the State Court held a hearing on the request that the Debtor be held in
contempt. The parties have presented this Court with a transcript of those pr oceedings.® The
Debtor represented himself before the State Court.” It was not until, perhaps, ten to fifieen
minutes into the hearing that the Debtor advised the State Court Judge that he had just liled a
Chapter 11 proceeding a few days earlier on May 14, 2001. Morcover, the Debtor's bankruptey
attorney did not file any notification of the commencement of the bankruptcy proceedings with
the State Court until May 17, the date of the hearing.”® Ms. Parker, Defendant Stemberg, and the
State Court did not have the benefit of the Notice of Chapter 11 Filing when the May 17 hearing
commenced. It is clear from the transcript that the State Court Judge struggled with how and
whether to proceed.

After being advised of the positions of the parties, including the Debtor, the State Court
Judge concluded that she should proceed with the hearing to deteomine whether the Debtor was
in contempt of Court for faiture to comply with the Divorce Decree or a State Court Order, hut

that there would be no execution on any judgment until the issue of whether the automatie stay

8. Exhibit A.
9, The Debtor is an attorney admitted to practice In Arizona,

10. Exhibit 2. The Notice of Filing Chapter 11 Bankruptey is also attached as Exhibits B
and C to the Debtor's July 23, 2001 Emergency Motion for Ruling That State Court's Minute
Entry Violates Automatic Stay, Docket Entry No. 2.
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applied to the collection of the unpaid support obhgations could be clarified in the Bankruptey
Court."" At the conclusion of the contenipt proceedings, the State Court took the matier under
adviscment,

The May 17, 2001 Notice filed by the Debtor in the State Court proceedings stated as
follows:

Please take notice that . . . [the Debtor] has filed a Chapter 11 Bankruptcy Petiion

with the U. S. Bankmptcv Court on May 14, 2001, Accordingly, this action is

stayed except those portions that relate to § 362(b). [The Debtor] will be

proposing a plan under Chapter 11 to cure an; arears on pre-bankruptey

maintenance payments owed to Ms. Parker.’

This very notice may have created confusion. It left open the possibility that the State Court

-could proceed under one of the exceptions to the automatic stay.

In a Minute Entry dated June 22, 2001, and filed w the State Court on July 13, 2001
{("luly 13, 2001 Minute Entry,” “Minute Entry” or Minute Entry Order”), the State Conrt found
that the Debtor was in violation of the Divorce Decree. Specifically, the Debtor had made no
support payments since October, 1998, leaving an arrearage inl the amount of $87,525.00. The
Minute Entry also stated that the Debtar was in contempt of court and ordered that he pay the full
amount, of the then $87,515.60 Judgment, by August 1, 2001, If the Debtor failed to pay the
Judgment by that date, lic would be "incarcerated in the Maricopa County Jail for an indefinite
period of time until the full amount of arrearages was paid in full.”"

It may not be gainsaid that all parties to the State Court litigation were surprised by the
Minute Entry Order. The evidence presented before this Court reflected that the Defendant

Stemberg had expected further proceedings before the Judge would order the Debtor to pay a

sum certain or face any consequences. The Debtor, still representing himsclf in the State Court

11. Exhibit A at page 29.
12. Exhibit 2

13. Exhibit B at page 2.
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proceedings, filed a Motion for Stay and Telephonic Hearing in the State Court.™ However, the

State Court Judge did not set a hearing until August 2, 2001, the day after he was 1o pay the

amount of $87,525.60 or face incarccration. The Debtor's bankruptey counsel meanwhile
attempted to contact the State Court Judge (on July 16, 2001 by facsﬁuile) and Defendant
Sternberg and Ms. Parker’s recently retained bankruptcy counsel on July 17, 2001."

Because the Debtor wanted to proceed simultaneously in the Stale Court and the
Bankruptey Court, the Debtor immediately sought appellate review of the State Court's July 13,
2001 Minute Entry Order. l'-lowever,’ the evidence reflects that Defendant Sternberg left town on
Tuly 23, 2001, shortly after reéeipt of the July 13, 2001 Minute Entry Order, and that 1t was a
pariner at his firm who filed the responsive bricf in the State appellale proceedings. In the Stute
appellate proceedings, Defendant Stemberg's [irm presented the position that the State Court had
only proceeded within an exception to the automatic stay. This Court has Feviewed the cases
cited in the appellate brief, some of which will be discussed later in this Decision, and concludes
that the bref was appropriately researched and the arguments presented were not frivolous.

By July 23, 2001, the Debtor and his bankruptey counsel had filed the Complaint in this
adversary, and their Emergency Motion to sct aside the July 13, 2001 Minute Entry Order. On
July 31, 2001, this Court conducted a hearing on the Debtor's Emergency Motion and concluded
that the automatic stay had been violated and vacated the July 13, 2001 Minute Entry Order. At
approximatcly the same time, the State Appellate Court issued a stay of the July 13, 2001 Minute
Entry, awaiting this Court's determination of the matter. This Court must emiphasize that
although it vacated the State Court's Minute Entry Order, it left for future proceedings whether
the Defendant Sternberg had willfully violated the automatic stay and whether compensatory and
punitive damages would flow from the violation.

The parties have subsequently debated at great length what this Court velied on at the July

14, Exhibit C.
15. Sce the Debtor's Emergency Motion filed with this Court, Docket Entry No. 2.

6




N

-

2 (O]
5] —

[E
wd

31, 2001 hearnng. Although the July 31 hearing consisted primarily of oral argument, the
Debtor's Emergency Motion did contain Schedule I from the Debtor's Schedules, filed under
penalty of perjury, and an Affidavit of Ms. Parker dated March 8, 2001, filed in the State Court
proceedings.'® The Debtor did not list his current spouse’s income on the Schedule, but the law
firm distribution to him was listed al $6,500 per month. The Schedule also reflected that within a
year of filing his petition, the Debtor expected his compensation to increase to $16,000 per
month.'” Ms. Parker's Affidavit listed net monthly income of $2,369.82, $85,000 in a moncy
market account, and $1,400,000 in "stocks, bonds, securities."**

At the July 31, 2001 hearing, Debtor's counsel argued that the Debtor’s Schedules and
Statement of Affairs reflected that he had no assets to pay the $87,525.60 obligation by August 1,
2001, that his compensation, the only potential property that he had that was not property of the
bankruptey éstale, was clearly insufficient to pay the obligation, and that as a result, the State
Court Tudge's overly broad Minute Entry Order violated the stay, because it required that
property of the estate be utilized to pay the obligation.

If the State Court had qualified its Order to reflect only the amount of the arrearages, orif
the State Court had been advised ol what constituted non-estate property, so that the Minute
Entry Order could be tailored only to the collection of the arrearages from such non-gstate
property, then the State Court arguably would have been ucting within an exception to the
automatic stay. However, the Minute Entry dictated that the Debtor immedialely satisly a large
Judgment or face incarceration; all without the State Court focusing on the non-estate property to
pay such a Judgment or requesting the Bankruptcy Court's prior determination of whether the
automatic stay applied to the property [rom which the Judgment would have been satisfied.

After the July 13, 2001 Minute Enuy Order was entered, Ms. Parker and Defendant

16. Docket Entry No. 2, Exhibuts E and F thercto.
17. Id., Exhibit E, Schedule 1.

18. Id., Exhibit F.
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Sternberg defended their legal position in the State Courts and the Bankruptey Court. ‘The
Plaintiff could provide no evidence that Defendant Stemberg altempted to execute on or control
any of the Debtor's assets. The Defendant Stemberg did not file any motion or petition seeking
to enforce the Minute Entry Order, but cither he or his firm did respond to the pleadings filed by
the Deblor in the State and Federal Courts. Although Defendant Sternberg was essentially out of
ihe country from July 3 to July 16 and out of town from July 23 through July 31, if}t}ﬂ, the
Debtor and his bankruptcy counsel expecled the Detendant or Defendant Sternberg's [inm to take
affirmative action to vacale the Minute Entry Order. The evidence reflects that the Defendant
did not file a pleading, motion, or petition which would constitute such affirmative action.

Al the iminial trial, the Debtor provided confusing, sometimes conflicting, testimony as to
any injury he might have suffered as a result of his having to file the pleadings 1n the State and
Appellate Court to stay the July 13, 2001 Minute Entry Order.”” At the trial on remand, the
Debtor did provide sowe evidence that his gross income did vary during the July 2001 time
period. For instance, for the July 16-31, 2001 time period, the Debtor decreased the hours that he
was able to bill to his primary client.” In reviewing his monthly interim reports, once he filed his

bankruptcy proceeding, the Debtor’s gross revenucs for the months of June, July, and August,

19. The Debtor's testimony was confusing or conflicting at times. The Debtor stated thal
he drafted various pleadings for the State Court proceedings to obtain a stay which pulled him
away Trom his practice of law. However, he also testified that he typed the pleadings himself, so
it was difficult to discern what time he spent researching and analyzing legal 1ssues and what
time he spent on the ministerial task of typing the documents. Tt was also impossible to
determine his skill as a typist. For instance, did he require 10 hours or more just to type the
documents? He presented no writien evidence which broke out his tume on the varnous raatters,
such as researching, analyzing, dralting, typing, ctc. Moreover, given the wide fluctuation in his
monthly gross and net income, it was impossible to determine whether he had lost any business
from proceeding in the State Court on his own behalf.

20. Exhibit H. The Debtor did not focus on any change in his activities for JTuly 13, 14,
or 135, 2001, Tt 1s unclear from the record whether this was over the weckend or there were other

unrelated events which precluded the Plaintiff from billing over these few days.
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2001, were compared.” Based upon the evidence presented, the Court concludes that the Debtor
did credibly testify that he was unable fo expend the usual time, at his standard billing rate, that
he had previously or subsequently billed to his major client. However, the State Court issued its
Minute Entry Order on July 13, 2001, and this Court vacated said Order by July 31, 2001,
Therefore, the Debtor focused on the amount of time that he was able to bilt during the aforesaid
brief period of time and how it difiered from his usuat daily billing practices.™  The Court is
able to determine that-for July 16 through July 19 and for July 24 and Tuly 23, the Dehtor did not
bill a six-hour day, which appears to be fairly iypical for the tme period. Using a six-hour day as
a typical day, the Debtor would have billed thirty-six hours over the eritical six days in question.
Tnstead hevbiﬂed 19.04 hours. [f one subtracts 19.04 from 36, that is a loss 1in billable hours of
16.96. The Debtor testified that his hourly rate at the time was $170. Thus, the Debtor sulfered
compensatory damages of 16.96 times $170 or $2,883.20.

Becauase of a change in Ninth Circuit law, the Debtor was also able to testify, at the
remand trial, that during this time period from July 16 to July 31, 2001, he was distressed, upsel,
and unable to work efficiently because of the threat that he might be incarcerated on August 1,
2001, The Debtor testified that he believed that his legal career was over. He was distrauglt
during this albeit relatively bricf period of time. The Debtor conceded that he did not seek
medical treatment and did not take any medication for his distress. The Court does conclude that

his testimony of the extreme distress that he was suffering from July 16 to July 31, 2001 was

21. Exhibit J. The monthly interim report for July 2001, which set forth income and
expenses for June 2001, reflected gross revenues for the Debtor of $28.099. The monthly report
for August 2001 (capturing the income and expenscs for July 2001) did show a marked decrease
m revenues of $18,578. Finally, the monthly report for September 2001 (lor the August time
period) rellected gross revenues [or the Debtor of $22,464. The Debtor’s testimony was thal only
the threat of incarceration and his attempt to prepare pleadings for the State Courts were (he only
variance causing the marked decrease in income in July 2001.

22. Exhibit F. See the entnies for July 16, 17, 18, 19, 24, and 25. By July 31, 2001, the
Minute Entry Order was vacaled, and he was able to bill his major client for a normal day of
work.
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credible and palpable. The Debtor did establish at the first trial in this matter that he was unable
to comply with the fuly 31, 2001 Minute Entry Order of the State Court even if he were (o have
liquidated estale property.

| At the remand hearing, counsel for the Plainti ff presented evidence as to the attorneys’
fees and costs incurred on behalf of the PlainGff as (o the willful violation of the stay. The Count
has considered this testimony, as well as the Exhibits admitted into evidence by counsel. Asa
part of the process in determining to what extent these fees and costs shall be part of the actual
damages that must be paid by Defendant Sternberg, the Court has reviewed the Applications to
determine if the fees and costs are reasonable, the hourly rate 1s reasonable, that the fees and
costs do relate to the iugation concerning the willful violation of the stay, and any appeal
thereol, and that the time expended by counsel for Defendant Parker, who has settled with the
Plaintiff, has not been included in the damages to be paid by Defendant Sternberg. However,
there is one exception. To the extent that counsel for the Plainlifl expended tume as o both
Defendants, Defendant Sternberg shall be responsible for those fees and costs. He may have a
claim against Defendant Parker, but that is for the Court to determine another day.

Exhibit 30 contains, inter alia, an Amended Fee Application of Plaintiff’s counsel, dated

August 13, 2002. The first concern is that counsel billed time on August 2, 2001, pertaining to
whether Defendant Stemberg should be liable for punitive damages to the Plaintff. The Court
had jhst vacated the Minute Entry Order of the State Court and Plaintff’s counsel had done no
investigation of whether such damages would be warranted. Indeed the evidence presented
retlects that as of this date, counsel [or the Plaintiff had sent a fax to Defendant Sternberg. The
other action involved the filing of a pleading with the State Appellate Court. Given the facts of
this case, the Court concludes that the billing under such factual circumstances was unreasonable.
The following cotrics will be disallowed by this Court:

Date Allomey Time billed Amount Requested

§72/01 ISV .2 hours § 25.00

10
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8/2/01 ISV 1.3 hours $162.50
8:2/01 RIE .5 hours 147.50
8i2/01 ISV . .5 hours 62.50
Subiotal: S397.50

Ihe next area of concern is the Reply [iled by the Plaintiff” counsel in the Stale Appellate
Court. The actual brief filed with the Court was presented as an Exhibit.”” The Court has
reviewed this Reply; it is no more than a couple of paragraphs. Although counsel is entitled to be
compensated for the ime expended, the amount listed in the Amended Fee Application is
excessive as to the time billed. The Court will allow the time billed on Angust 9, 2001 to
retrieve the Bankruptey Court Minute Entry (8/9/01; JSV; .25 hours; $31.25) and the time by the
associate 1o dralt the brief Reply (879/01; JSV .5 hours; $62.50). The following entries shall be

disallowed for the reasons articulated above.

88101 RIE .2 hours $ 59.00
8:8:01 ISV .2 hours 25.00
8:8/01 INNY .5 hours 62.50
5/9:01 ISV 1.5 hours 187.50
89/ ISV 2 hours 25.00
8/10/01 RIJIE .3 hours 82.50*
81001 RIE - .2 hours 55.00
8:10/01 RIE .3 hours 88.50
8/10/01 ISV "~ 3 hours 37.50
8/10/01 ISV .1 hours 12.50
81001 ISV .25 hours 31.50
8/10:01 RIE .2 hours 59.00
23, Exhibit L.

24. This entry relers to Smith v. Smith which is irrelevant to this case.
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8/10/01 INY .2 hours 25.00

8/10/01 ISV .2 hours 25.00
8:/13/01 RIJE .2 hours 55.00
81601 RIE 2 hours §2.30

Subtotal: $912.50

The next area of concem includes the numerous entries in the remaining portion of
Exhibit 30, which have been highlighted, and the highlighted entries in Exhibits 31, 44, and 435720
Many of the entries related to discovery disputes, motions to compel, motions in hmine, or
settlement discussions that Plaintiff’s counse} was embroiled in or resolving that related
exclusively or almost exclusively to Defendant Parker. Given the unique factual and legal issucs
that Plamtifs counsel needed to resolve as to Defendant Parker, it would be inappropriate to
charge Defendant Sternberg with this time. Therefore, such time has been discussed or
highlighted, and the time has been excluded or disallowed as damages to paid by Delendant
Sternberg. However, if the Court, in reviewing the entry, believed that Defendant Sternberg had
joined in an issue and should be charged for at least one-half of the time, that has been noted by
the Court as well. To make the analysis easier to review, the Court has set [orth below, or in the
highlighted entries on the attached Exhibits A through D to this Decision, the compensalion that

should be disallowed as damages.” As the Court discusses the invoices, 1l has provided a

25. This catry referred to a review of the IMG&P capital account order, which dogs not
relate to the other matters in this task category.

26. The bulk of the highlighted entries focus on this area of concern. However, there are
certain entries which have been excluded because they do not pertain to this litigation. For
mstance, when Plaintiff”s counsel conlacted an attorney with the United States Trustee, that entry
would be properly chargeable against, and paid by, the bankruptcy estate as an administrative
expense, but not as actual damages in this lifl stay litigation, The Court has excluded this and
similar entries. They have also been highhighted on the attached Exhibuts,

27. Exhibit 30 is Exhibit A to this Decision; Exhibit 31, Exhibit B; Exhibit 44, Exhibit C;
and Exhibit 45, Exhibit D. The Court has not attached to this Decision the entire Exhibits 30, 31,
44, and 45 admitted at trial, since the Plaintifi’s counsel may have attached the entire Fee

12
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summary of what compensation was requested as damages, what has been disallowed, and what

is the net compensation is o be paid to Plaintiff's counsel as damages by Defendant Sternberg.
Tuming to the August 13, 2002 invoice, which was a part of Exhibit 30, but 1s not

attached to this Decision, the Court will disallow the following entries related to the hitgation by

Plaintif"s counsel of issues that relate exclusively, almost exclusively, to Defendant Parker.

9/12/01 RIE .2 hours 59.00
9/12/01 ISV .1 hours - 12.50
9/12/01 RIE .5 hours 147.50
9/12/01 | ISV .2 hours 25.00
9:/12/01 RIE : .2 hours 29,50
9/12/01 ISV .2 hours 12.50%
10/5/01 ISV .2 hours 12.50%
10/8/01 RIE .1 hours 13.75"
10/8/01 ISV .5 hours 62.50
10:8/01 ISV 1.4 hours 87.50%

Application for a time period, but the Firm is only seeking to be reimbursed, as actual damages in
this case, for that portion ol the task-based billing and Application which pertain to this lift stay
litigation and any appeals related thereto. Moreover, as to Exhibit 30, the Court has only
altached the 1ift stay litigation from 371472003 forward as Exhubit A, because the earlier invoices
are too voluminous to attach to this Decision. The time entries from the 81372002 nvoice
concerning the stay litigation are analyzed as part of the (ext in the next six or seven pages of this
Decision.

28. Actual amount is $59 but the amount is divided in half.
29. Actual mnéunt is $25 but the amount is divided in half.
30. Actual amount is $23 but the amount is divided in half.
31. Actual amount is $27.50 but the amount 1s divided in half.
32. Actual amount is $175 but the amount 1s divided in half.

13




]

L)

9
10
11

10/8/01
10/8/01
10:9:01
10/9/01
10/9/01
10711501
10/12/01

10:19/01

10/19/01
10/31/01
1115501
11/16/01
1241401

1244 -1.2/02

142 -1/14/02

1/14/02
1/14/02
2/8/02
2/8/02

ANAY
ISV
ISV
RIE
ISV
ISV
ISV
RIE
RIE
ISV
RJE
RIE
RIE
RIEJISY
RIEAISY
RJE
RIE
RIE

RIE

1.2 hours
.2 hours
.8 hours
.1 hours
.1 hoﬁrs
.3 hours
.4 hours
.5 hours
.2 hours
.1 hours

.1 hours

1.0 hours

.1 hours

3 3 hours

3.7 hours

.1 hours
.3 hours
2 hours
.1 hours

.1 hours

37.50
50.00
137.50

55.00

83.50

55.00

27.50
27.50

33. Actual amount is $1350 buat the amount is divided in half.

. Actual amount is $25 but the amount 1s divided in half.

. Actual amount 18 $100 but the amount is divided 1 half

. See Page 13 o §/13/02 Ellett Law Firm Invoice,

37. Actual amount is $558.50 but the amount 1s divided in balf. See Page 14 of 813702

Ellet Law

Fom Invoice.
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2/14/02 RIE .1 hours 27.50
2/18/02 RIE .2 hours 55.00
2/18/02 RIE .1 hours 27.50
2/18/02 RIE Jhours . 8250
21802 RIE 1.0 hours 275.00
2:19/02 RIE 1.0 hours 275.00
2/19/02 RIE .6 hours 165.00
2/19/02 RIE 1 hours 27.50
2/19/02 RJE .2 hours 55.00
2/19/02 RIE .5 hours 137.50
2/19/02 RIE .1 hours . 27.50
2/19/02 ISV .3 hours 37.50
2/19/02 ISV 3.7 hours 462.50
2/19/02 ISV .3 hours 37.50
2420002 RIE .1 hours 27.50
220002 RIJE .1 hours 27.30
2/20/02 RIE .2 hours 53.00
2720402 ISV .2 hours 25.00
2:27/02 RIE 1 hours 27.50
2:27/02 RIE 1 hours 27.50
2/28 -3/6/02  RIE/ISV 10.4 hours 2488.00%
4/15/02 ISV 2 hours 29.00
4/15/02 ISV .4 hours 58.00
4417/02 ISV "~ .3 hours 43,50
4{18/02 RIE .3 hours 88.50

38. See Page 19 of 8713/02 Ellett Law Firm nvoice.
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4/18/02 RIE . .2 hours 59.00

4/18/02 ISV .7 hours 101.50
4/18/02 ISV .4 hours 58.00
421702 RIE .3 hours 88.50
5/8/02 ISV .6'hours 87.00
5/9/02 RIE .5 bours 147.50
5/9/02 RIE 1.0 hours 295.00
7/10/02 RIE .2 hours 59.00
7110402 RIE .2 hours 59.00
7410/02 RIE .2 hours 59.00
9/4/02 -1:/8/03 RIE/ISV 19.6 hours 4,131.00"

Subltotal: $12,062.50

The Court next turns to the March 14, 2003, and the Apnil 16, 2003 invoices thal are a
part of Exhibit 30 at the remand trial and are also attached o this Decision as Exhibit A, Thus,
the parties may review this text and also turn 1o Exhibit A of this Decision to review the entries
which have been disallowed. Again, the entries which are being disallowed relate to time
expended by Plaintiff's counsel on maters relating exclusive, almost exclusively, to Defendant

Parker and, hence, should not be chargeable as damages against Defendant Steraberg.

11421403 RIE 1.7 hours 501.50
1/21/03 RIE .2 hours 39.00
1/22/03 RIE .2 hours 55.00

39.This is the last entry from the 8/13/2002 invoice which is a part of Exhibit 30, The
Court did not attach said invoice, as noted previously, because it is volurminous. The total fees
requested in the 8132002 invoice for this task are $41,213.50. The sum of $12,062.50 15 set
forth above us being disallowed. Therefore, the sumi of $29,151.00 from the §/13:2002 invoice
as to the stay lift litigation shall be allowed.
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1/22/03 RIE .2 hours 59.00

1/22/03 RIE .2 hours 59.00
142203 RIE .2 hours 59.00
1/2303 RIE 1.0 hours 295.00
1/23/03 RIE .2 hours 59.00
1/23/03 RIE .4 hours 118.00
1/23/03 RIE .2 hours 59.00
1/28/03 RIE .3 hours 44 25"
2/3/03 RJE .3 hours §8.50
2/12/03 RJE .2 hours 29.50%
2:/14/03 ISV .3 hours 43.50
2/14/03 ISV .3 hours 72.50
2/14/03 JSV .8 hours 116.00
214703 RIJE 1.2 hours 354.00
2/14/03 RJE .8 hours 236.00
2/14/03 RJE .6 hours 177.00
217403 JSV 1.3 hours 188.50
2/17:03 - JSV .3 hours 43.50
2/17:03 RIE .2 hours 59.00
217403 RJE ' .3 hours $8.50
217403 RIE .2 hours 39.00
2/17:03 RIE .2 hours 59.00
2{17/03 RIE .1 hours 29.50
2{17/03 RIE -1 hours 29.50

40. Actual amount 15 $88.50 but the amount is divided in half.
41. Actual amount is $39 but the amount is divided in half.
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{18/03
2:18/03
2/18/03
2/18/03
2/18/03
2/19/03
2:20/03
2/24/03
224703
22403
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227/03
2:27/03
242803
2/28/03
2/28/03
2/28/03
2/28/03
3/3/03

33403

3303

RIE
RIE
RIE
RIE
ISV
RIE
RIJE
RIJE
RIE

- RIE

RIE
RIE
RIE
RIJE
ISV

RIE
RJE
RIE
RIE
RJE

ISV
ISV

RIE

.1 hours
.2 hours
1 hours
.3 hours
.2 hours
.9 hours
.8 hours
.3 hours
.2 hours
.3 hours
.2 hours
.3 hours
3 howrs
.2 hours
.1 hours
3 howrs
.3 hours
.9 hours
1.2 hours
2.6 hours
.2 hours
1 hours
.1 hours
1.0 hours
.3 hours

.1 hours

0

29.50
59.00
29.50
88.50
59.00
130.50
236.00
88.50
59.00
88.50
59.00
88.50
88.50
59.00
29.50
43.50
88.50
265.50
354.00
767.00
59.00
29.50
29.50
145.00

50

¥

-

43

27.50
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3/3/03

4

£3403
33603
3/3:03
314403

o

/4403

3/5:03

375403

3/5/03

3/6/03

3/12/03
3/13/03
3413/03
3/14/03
3/14/03
3/19/03
3/19:03
3/20/03
3/20/03
3/20/03
320/03
320403
3721703

3/21/03

RIE .2 hours 55.00

RIE 1.5 hours 412.50
RIE .2 hours 55.00
RIE .1 hours 27.50
RIE .2 hours 55.00
RIE .2 hours 55.00
RIE .2 hours 55.00
RJE .2 hours 55.00
RIE .2 Hours 55.00
RIE .1 hours 27.50
RIE .3 hours 82.50
RIE .2 hours 55 ,OO‘
RIE .2 hours 55.00 -
RIE .6 hours 165.00
RIE .2 hours 55.00
RIE .3 howrs 82.50
ISV .4 hours 25.00%
RIE 2 hours 55.00
RIE . .S hours 137.00
RIJE 4 hours 110.00
RJE .2 hours 55.00°
INAY .3 hours 18.75%
RIE . .1 hours | 27.50
RJE " lhows 2750

42, Actual amount is $50 but the amount 1s divided in half.
43. Actual amount is $37.50 but the amount is divided in half.
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372403 RIE 1.5 hours 412.50
3424503 sV .2 hours 25.00
327103 JSV 2 hours 25.00%

Subtotal: $8,356.00

The Court now tums to Exhibit 31, at the remand trial, and disallows the following
enlries. The reason for the disallowance again pertains to services rendered to Defendant Parker
that should not be charged to Defendant Sternberg. The detailed invoice 1s attached hereto as

Exhibit B, if the parties would like to review the entries which are allowed, as well as disallowed!

9/2/03 RIE .1 hours 31.50"
91703 RIE .2 hours 63.00
9/17403 RIE .2 hours 63.00
9/18/03 RJE . .1 hours 31.50
9/24:03 RIE 1.0 hours 315.00
9:24/03 RIE .8 hours 252.00
9/29/03 RIE .3 hours 94.50
9i29/03 RIE .2 hours 63.00
10/10/03 RIE .1 hours 31.50
12/29/03 RIE 2hours  63.00
9/23/03 . ISV .2 hours 35.00

44, This is last entry from Exhibit 30 presented at trial. See Exhibit A of this Decision for
the itemized listing of services as set forth in the invoices dated 3/14/2003 and 4/16/2G03. The
fees set forth in the 3/14/2003 and the 4/16/2003 invoices are cqual to the sum of $11.203.50
plus $10,522.50 or a total of $21,726.00. The sum of $8,356 has been disallowed, for a net
compensation amount of $13,370.

45. The entrics shown hereinafler are (rom Exhibit 31 at the tnal. Refer to Exhibit I3 of
this Decision.

20
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9:25/03 ISV

9/26:03 ISV
\9.:"’2 7/03 ISV
9/27:03 ISV
9/27/03 ISV
9727/03 ISV
92703 ISV
Q273 INNY
10/703 ISV
10/27/03 ISV

12031703 ISV
Subtotal: $2,163.00

.7 hours
.4 hours
3.5 hours
.2 hours
4. hours
.3 hours
.3 hours
.2 hours
.1 hours
.1 hours

.2 hours

70.00
612.50
35.00
70.00

17.50

35.00

Following the same thought process, the Court next reviews Exhibit 44 from the remand

trial. The parties also referred (o Exhibit C to this Decision.

5/17/05 RIE
5/17/05 RIE
6/1/05 RIE
6/1/05 RIE
6:/7/05 RIE

5 hours
.2 hours
.1 hours
.1 hours

.1 hours

157.50%
¢3.00
0

543

31

LN

1:

: ey
~ =

15.75%

W

46. This is the last entry disallowed from Exhibit 31, which is attached as Exhibit B to
this Decision. The total fees requested were $21,002. If the disallowed fees of $2,163.00 are
subiracied, the net amount of $18,839.00 shall be allowed.

47. The following entries listed on this page and hereinafler are from Exhibit 44 al trial.

Sce Exhibit C to this Decision.

48, Actual amount is $31.50 but the amount is divided i half,

49, Actual amount is $31.50 but the amount ts divided in half,
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6/8/05 RIE .1 hours 31.50™"

Subtotal; $315.00

The Court has now set forth below those entries from Exhibit 45, at the remand trial,

which should be disallowed as to Defendant Stemnberg.

6/21/05 RIE 1 h()QrS 31.50%
§/5/05 RIE I hours 31.50
8:/22/05 RIE .1 hours 31.50
8/22/05 RIE .2 hours 63.00
8:23/03 RJE .1 hours 31.50
8/26/05 RJE .1 hours 31.50
8:26/03 RJE .1 hours 31.50
R/26:/03 RIE .1 hours 31.507

Subtotal: $283.50

Based upon this Court’s analysis of all the fees requested by the PlaintifFs counsel for the
Lifl stay hitigation and any appeal related thereto, the Court must exclude total fees in the amount
0 §24,490.00.

As noled previously, there are certain entries which have not been discussed from

Exhibits 30, 31, 44, or 45, or highlighted on the attached Exhibits A through D that relate to the

50. This is last entry from Exhibit 44, which is set forth, in relevant part, as Exhibit € to
this Decision. The total fees requested are $5,580, of which $315 has been disallowed, for a net
amount of $3,265.00 as compensation to be allowed to PlaintiiTs counsel.

31. The following entries are from Exhibit 45 at trial. See Exhibit D to this Decision.
52.The total fees requested in Exhibit D are $4.954.50 of which the sum of $283.50 15

disallowed, leaving a net amount of $4,671.00 as compensation for Plaintiff’s counsel related to
this matler. :
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general discovery and trial pre.paratio‘n of Plaintiff"s counse] for the stay lift litigation. These
charges have remained as allowed charges or damages against Defendant Sterbere. Defendant
Stermberg should be charged for this time as a part of the actual damages, since, in essence, he 1
like a joint tortfeasor who should be jontly and severally liable for the time and effort expended
by Plaintiff’s counsel. Defendani Sternberg may have a ¢claim against Defendant Parker for the
payment of her ]Jdr[ic,»n of these damages, but the Defendants will need to present their position
scparately on that matter if (hey are unable to resolve the issue.

Based upon this Court’s review of the Exhibits presented by Plaintiff’s counsel, this
Court concludes that Plaintiff’s attomeys fees” and costs in the amount of $69,986 shall be
allowed as actual damages against Defendant Sternberg, The attomeys” fees and costs in the
amount of $24.490 shall be excluded as damages for the reasons stated in this Decision.

Defendant Sternberg did not testify at the remand trial. Instead his counsel relied on the
¢vidence previously presented (o the Court. The Court wishes to emphasize that
Defendant Stemberg previously credibly testified before this Court that he was tmtially surprised
by the July 13, 2001 Minute Entry Order; that he was subsequently out of the country from
July 3 to July 16, 2001, and out of town for the penod from July 23, 2001 through August 1,
2001; that based upon the research done at his firm, he believed that he was within an exception
to the automatic stay and simply responded (o the varions pleadings filed by the Debtor: and thal
he took no affirmative action o execute on or control bankruptcy estate or non-estate assets or to

collect on the obligation.™

53. At the remand trial, Plaintiff’s counsel relied on Exhibit N to reflect that Delendaint
Sternberg was aware of the Minute Entry Order around July 17, 2001, and took independent
action to uphold said Order in the State Appellate Cowrt which was an ongoing willful violation
of the stay. However, a review of the entire transcript, including Pages 53-38, reflects that
Defendant Sternberg had just returned from a trip out of the country on July 17, so that his
review of the Minute Entry Order on that day was limited by his jet lag. Defendant Stermberg
also spent two hours on one day and one-half hour on another day In conference on the matter
with his partner or determiining how he might proceed before Defendant Sternberg left town
again. Given the extensive amount of time expended by Plaintifis counsel and the Plamtift on
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As a result of the Arizona District Courl’s Decision, on appeal, the Court must narrow the
tssues o be considered at this time. The District Court has already concluded that the State
Couri imtially acted on its own in issuing the July 31, Minute Entry Order. However, the District
Couﬁ also concluded that Defendant Sternberg willfully violated the automatic stay through his
failure to act affimatively 1o rescind or expunge the July 31, 2001 State Court Minute Entry
Order, or o request a stay of the State Court proceedings. The Anzona District Court classified
this failure to act as an ongoing willful violation of the stay. On remand, this Court was initially
to consider whether the Defendant had any affirmative defenses, which, if proven, would vitiaté
any claim of damages to be recovered by the Plamtiff. 11 the Court determined that there were no
affirmative defenses which would assist Defendant Sternberg, the Court was also to consider the
issue of damages incurred by the Plaintift.

However, at the iime of the remand, the Ninth Circuil issued a new published opinion 1n
the Dawson case.™ This Court conducted a hearing on the Defendant Stemberg’s Motion in
Limine to determine to what extent Dawson apphied (o the issues to be determined by this Court,
At the end of thé hearing, the Court concluded that since the Court had not entered a Final
decision in this adversary and the matter had been remanded to this Court to allow Delendant
Sternberg to present any affirmative defenses that he might have, the Court must allow in the
evidence of any emotional distress that the Plaintiff may have suffered and any damages that
might have resulted therefrom. However, the Court also agreed with Defendant Stermberg thar
since, as a part of pretrial proccedings, the Plaintiff had conceded that he had never sought

medical attention, or taken any medication, during the relevant time period i July 2001, the

these matters in both the State and this Court, the Court concludes that when Defendant
Sternberg stated he did not recall reviewing the Minute Entry Order or spending a lot of time on
it, that lestimony was credible.

54. Dawson v. Washington Mutual Bank (Tn r¢ Dawson), 390 F.3d 1139 (Sth Cir. 2004),
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Plainti ff should be limited in the evidence that he would be allowed to present of any emotional
distress. The Plaintiff agreed to be bound by his prior admissions and agreed not to present any
medical evidence on the issue of emotional distress.

The issues on remand may be summanzed as follows.

A. Whether the Plaintiff is entitled to damages for being unable to expend the ususal
billable hours on his major client.

B, Whether the Plaintiff is entitled to his attorneys’ fecs for Defendant’s Sterberg’s
willful violation of the automatic stay. : :

C. Whether the Plaintiff suffered any emotional distress as 4 result of Detendant
Sternberg’s violation of the stay. If 0, what damages should be accorded the Plaintift.

IV. DISCUSSION.

Pursuant to § 362(a), the automatic stay acts as a broad injunction against creditors
altempting to “collect, assess, or recover a claim against the debtor that arose before the
commencement ol the case under this title." 11 U.S.C. § 362(a)(6) (West 2005). The purpose of
the automatic stay is to give the debtor a breathing spell from the collection efforts of bis or her
creditors, prevent a veritable "race'to the courthouse," and possibly to aid in an effective

reorganization of the Debtor's obligations while providing for an orderly distribution to creditors

of the estate. [n re MacDonald, 755 £.2d 715, 717 (9th Cir. 1985). '

The broad injunctive relief granted by § 362(a) does have its limits. Particolarly germane
to the discussion in this case are the various excepltions involving domestic relations actions,
The Code exempts from the automatic stay's reach those actions involving the establishoient of

paternity,” commencing or continuing an action to cstablish alimony, maintenance, or support,™®

55 11 US.C. § 362(b)(2)(A)X(0) (West 2005) provides:
The filing of a petition under section 301, 302 or 303 of this title, or of an application
under section 5(a)(3) of the Securities lnvestor Protection Act of 1970 does not operate as
a stay--

(2) under subsection (a) of this section--
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and the collection of alimony, maintenance or support from non-estate property.> While these
are clearly delineated as exceptions to the automatic stay, the Bankruptcy Court, not the State
Court whére the domestic relations action is pending, remains the final arbiter with regard to
questions regarding the scope and. applicability of the automatic stay. Inre Gruntz, 202 [.3d
1074 (9th Cir. 2000) (" A state court does not have the power (o modify or dissolve the automatic
stay . . .1f it proceeds without bankruptey court permission, a state court risks having its final
judgment declared void.™) Id. at 1087

The Ninth Circuit next turned to the application of the particular exception to the
automatic stay; namely, § 362(b)(1). Subsection (b)(1) specifically exempts from the reach of
the automatic stay any "commencement or continuation of a criminal action or proceeding
against the debtor[.]" Id. at 1085; 11 U.S.C. § 362(b){1) (West 2005). Findipg that the clear

language of § 362(b)(1) as well as a traditional federal deference to state criminal actions

(A) of the commencement or continuation of an action or proceeding for--
(1) the establishment of patemity; or

56. 11 U.S.C. § 362(b)(Q)(A)(iT) (West 2003) provides:

(i) . .the ¢stablishment or modilication of an order for alimony, maintenance, or support;

57. 11 US.C. § 362(b)(2)(B) (West 2005) provides:

(B) of the collection of alimony, maintenance, or support from property that is not
property of the estate.

58. The view that the Statc Court lacks subject matter jurisdiction to determine the
scope of the stay has not been uniformly accepted. In the 2%, Sth and 6th Circuits, the State
Courts have concurrent jurisdiction with the bankruptey courts to determine whether the
antomatic stay, or an exception, applies. In re Baldwin-United Corporation Litigation {(Erg v,
Paine Webber Jackson & Curtis), 765 F.2d 343, 347 (2nd Cir. 1985); NLRB v. Edward Cooper
Painting. Inc., 804 .2d 934 (6th Cir. 1986); In re Bona, 110 B.R. 1012 (Bankr. S.D.N.Y. 1990).
alfd 124 B.R. 11; Cisneros v. Cost Control Marketing an Sales Manacement of Vireima,_Inc.,
862 F.8Supp. 1531 (W.D.Va. 1994), aff'd 64 F.3d 920, cert denied 116 S.Ct. 1673, 517 U.S. 1187,
134 L.Ed.2D 777; Pacco v. Global Marine Drilling Co., 900 F.2d 846 (5th Cir. 1990).

26




[

L]

Ay

controlled, the Ninth Circuit concluded that the state court could proceed with the criminal
prosecuiion without violating the automatic stay. In doing so, the Court expressly overruled

Hucke v. Oregon, 992 F.2d 950 (9th Cir. 1993), which had held that if the underlying purpose of

a state's criminal action was the collection of a debt, § 362(a)(6) applied, and the state could not
proceed without violating the automatic stay. Id. at 1085.

Thus, it appears that Gruntz allows a state court to proceed and enter final judgments or
orders, if the state court is within an exception (o the automatic stay. Ultimately a party may
request that the bankruptey court reviéw the matter to determine whether the state court has
proceeded within an cxception.

What is a tragedy to this Court is that so much time, cffort, and expense have been
devoted to a matter that this Court essentially set for hearing on an expedited basis as soon as it
leamed of the July 13, 2001 Minute Entry Order and which was resolved by this Court in a week.
Appeals have followed, and this Decision will only result in further appeals. The Plaintiff and
Defendant Stemberg have incurred presumably substantial attorneys’ fees and costs on a matter
resolved in a week. At this point, the parties have so much mvested in this matter, they will not
stop. |

The parties to this dispute profoundly disagree as to whether Defendant Stemberg
violated or willfully violated the automatic stay. Because of this disagreement, Delendant
Sternberg chose not to present any evidence at the time of the remand trial. His counsel took the
position that Defendant Sternberg acted within an exception to the automatic stay, that this Court
was incorrect to conclude that any violation of the automatic stay had occurred even 11 that
conclusion was that only the State Court had acted, and that the Arizona District Court was
incorrect to conclude that Defendant Sternberg’s failure (o act affirmatively to rescind the July
13, 2001 Minute Entry Order or to stay the State Court proceedings was a willful violation of the
automatic stay by Defendant Stemberg. Defendant Sternberg did not present any evidence on

any affirmative defensc such as estoppel or waiver. Defendant Sternberg did argue that this
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Court should not reach certain issucs outlined herein, because of a law of the case argument or
that the Plaintiff was barred from an evidentiary standpoint from presenling certain evidence.

The Court will consider these issues m g Decision.

A. Whether the Plaintiff is entitled to damages for being unable to expend the usual
billable hours for his major client.

As noted previously, Johnston has shown damages in the amount of $2,883.20, which
related to his inability to practice law for his major client for the limited period of time [rom July
16 through July 19 and for July 24 and July 25. Defendant Stermberg argues that the presentation
of such evidence at a trial on remand is improper, since the Plaintiff had rested his case at the
first trial.

At the first trial, this Court concluded that the Plaintiff’s testimony was ambiguous or
confusing on the issue of what damages, iF any, he had incuired because of his inabihity to
practice law. At the remand trial, the Plaintiff did review his ime records, and they were
compared with his billable hours afler he filed his bankruptey petition. The Plainuiil argucs that
since this matter was remanded, the Pléintiff is entitled to revisit all evidence presented or not
presentcd on the issue of damages. This Court granted Defendant Stemberyg a directed verdict on
the issue whether he had violated the stay at the first trial. Although the Plaintiff had chosen to
present some evidence on‘ the damages incwrred by the Plaintiff at the [irst trial, this Court did not
focus on damages at that time. Since the District Court concluded that Defendant Stemberg had
committed a willful violation of the stay and remanded this matter for this Court to consider any
affirmative defenses that Defendant Stermberg might have and to consider the damages imcurred
by the Plaintiff, the Court belicves that it must reopen the cvidence and allow the Plaintiff’s
testimony as to the loss of compensation for the limited period of time in July 2001.

Morcover, the Plainti ff would not have lost these billable hours but for ihe inaction of
Defendant Sternberg. The District Court has concluded that Defendant Sternberg, was required Lo

take some affirmative action, such as vacating the Minute Entry Ovder of the State Court or
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requesiing a stay of the State Court proceedings. Since Defendant Sternberg did not take any
affirmative action, the Plaintiff was required to cease billing his major client and devote ns time
to preparing pleadings for a special action to the Arizona Appellate. Court. Defendant Sternbery’s
inaction was the proximate cause of the Plaintiff’s inability to bill his major clicnt at the usual
hourly rate for a reasonable number of hours. Thus, the Plaintiff has now shown damages in the
amount of $2,883.20 for his inability to work for a limited period of time, which were caused by

Defendant Sternberg's willful violatton of the stay.

B. Whether the Plaintiff is entitled to an award of his attorneys” fees,

Al the tnitial trial, the Plaintiff failed to Iist his counsel as a witness and counsel’s (e
applications as an exhibit or exhibits in the joint pretrial statement. Defendant Sternberg
objected to the admission of such evidence, noting that he had been unable (o do any discovery
on the matter. This Court agreed that cxploring such evidence at the time would be prejudicial to
Defendant Stemberg. This Court also determined that the Plaintiff had shown no willful
violalion of the stay, as a part of its prima facie case; therefore, attorneys’ fees were not
warranted under Section 362(h). As noted, the District Court has concluded that Defendant
Sternberg commilted a willful violation of the stay by his failure to take affirmative action.
(Given such a determination, this Court believes that it must now consider the attorneys’ fees and
costs incurred by the Plamtiff’s counsel.

11 U.S.C. §362(h){(West 2005)*" provides, in pertinent part, “An individual injured by
any willful violation of a stay provided by this section shall recover actual damages, including
costs and attomeys” fees, and, in appropriate circumstances, may recover punilive damages.”
The Ninth Circuit Decision of In r¢ Bloom, 875 F.2d 224 (9" Cir. 1989} is also tllustralive on

this pomt. The Court held that for purposes of 362(h):

20. This section has been redesignated under the new Act. 1t is now currently set Forth at
11 U.S.C. § 362 (k)(1).
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A "willful violation" does not require a specific intent to violate the automatic stay.
Rather, the statute provides for damages upon a finding that the defendant knew of the
automatic stay and that the defendant's actions which violated the stay were intentional,

Id. ar 227,

—

The Ninth Circuit Decision of Dawson v. Washington Mutual Bank (In_re Dawsond, 390

F.3rd 1139 (Sth Cir. 2004), allows this Court to determine whether the time expended by

E
However, Dawson also noted that a recalculation of fees might be appropriate, since certain
maltters had been remanded. [d. Based upon the guidance provided by Dawson, this Court
believes that it must consider the time expended by the Plaintif”s counsel during the ume period
from July 13, 2001 through July 31, 2001, when the Plainti[f°s counsel was attemipting to have,

inter alia, Defendant Sternberg vacate the Minute Entry Order, and the time incurred on appeal,

since the District Court has concluded that Defendant Sternberg willfully vielated the stay. This
Court may consider whether the Plaintiff’s counsel expended a reasonable amount of time on the
matters and whether counsel’'s hourly rate is reasonable.

The Court has set forth in detail in this Deci sion which attorncys” fees of the Plaintiffs
counsel may be properly charged against Defendant Sternberg. Based upon the analysis and
Exhibits A through D attached hereto, Plaintiff"s counsel shall be entitled to an award of
$69,986. (Total fees of $41,213.50 set out in FN39 minus disallowed fees of S12,062.50 =
$29,151; Exhibit A - (otal fees of $21,726 minus disallowed fees of $8,35¢ = $13,370; Exhibit B
- total fees of $21,002 minus disallowed fees of $2,163 = $18,839; Exhibit C - total fees of
$5.580 minus disallowed fees of $315 = $5265; Exhibit D - total fees of 54,954.50 minus

disallowed fecs of $283.50= S4671; Plus other disallowed fees of $ 397.50 from Pages 10 and 11

21. The Bankruptcy Court in Dawson reduced the fees to be awarded to debtor’s counsel,
noting that counsel’s request was “grossly disproportionate to the cost of litigating the issue in
guestion.” Il. The Bankruptey Court reduced the fees of debtor’s counsel by 120, stating that
the debtor and counsel had only been successful on one of twenty 1ssucs presented. Id.
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of the Decision and $912.50 from Pages 11 and 12 of the Decision.){$29,151 + $13,370 +

$18,839 + $5265 + 4671 minus $397.50 minus $912.50 equals $69,986.)

C. Whether the Plaintiff may recover against Defendant Sternberg for emotional
distress. 1050, what are the amount of the damages that Plaintiff may recover?

Defendant Sternberg advances the argument that the law of the case or some type of
estoppel argument should preclude this Court [rom considering this claim. The Court has already
addressed this issuc as a part of the pre-trial and trial proceedings on the remand issue. However,
during the course of these proceedings, whilc the parties were appealing this Court’s Decision on
Delendant Sternberg’s request for a directed verdict, the law of the Ninth Circuit changed on the
issue of emotional distress damages. A review of Ninth Circuit law requires that upon remand,
this Court must consider the change in law as a part of the remand process. When a case has
been decided by an appellate court and remanded, the court to which it 1s remanded must proceed
in accordance with the mandate and such law of the case as was established by the appellate
court, unless the first decision is clearly erroneous and would result in manifest injustice, there
has been an intervening change in the Jaw, or the evidence on remand is substantially different.

Waggoner v. Dallaire, 767 F.2d 589 (9th Cir. 1985);Odima v. Westin Tucson Hotel, 53 F.3d

1484 (9th Cir. 1995); U.S. v. Lummi Indian Trihe, 235 F.3d 443 (Sth Cir. 2000).

In excluding the evidence on the issue of emotional distress, this Court rehied on a
decision which has since been rescinded by the Ninth Circuit and is of no force and cllcet. In
essence, the foundation for this Court’s ruling was changed by the new published opinion in the
Dawson case. An intervening change in the law requires that this Court reexamine iLs prior
ruling and now allow the Plaintiff to assert a claim for emotional distress. Having determined
this preliminary matter, this Court will now turn to the substance of the issues presented lor such
a claim.

The Ninth Circuit Decision of Dawson determined that a debtor’s claim for emotional

distress was a cognizable claim to be considered by the Bankruptey Court, stating
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Reading the legislative history as & whole, we are convinced that Congress was concerned
not 011}3 with financial loss, but also — at least in part — with the emotional and
psychological toll that a violation of a stay can exact from an individual. Because
Congress meant for the automatic stay to protect more than financial interests, it makes
sense to conclude that harm done Lo those non-financial interest by a violation arc
cognizable as ‘actual damages’ that may be 1ecoxe'cd by an individual who is injured by
a willful violation of the automatic stay,. ... 11 1i.S.C.§362(h), include damuges Tor
enotional distress.
Id. at 1148. The Circuit also concluded that there was a possibility of “fiivolous claims,” and
wanted to limit the foregoing. Therefore, to be entitled to damages for an emotional distress
¢laim, the debtor must “(1) suffer significant harm, (2) clearly establish the significant harm, and
(3) demonstrate a causal connection between that significant banm, and the violation of the
automatic stay. . . Id. at 1149, “Fleeting or trivial anxiety or distress does not suffice 1o support
an award; instead, an individual must suffer significant emotional harm. {Citation omitted.)™ Id.
The Ninth Circuit concluded that there were a number of ways, from an evidentiary standpoint,
to show such harm. The debtor could (1) present corroborating medical evidence,” (2) have non-
experts, such as family members, [ricnds, or co-workers, testify as to the “manifestations of
mental anguish and clearly establish that significant emotional harm occurred,” or
(3) simply rely on the fuct that the emotional distress was readily apparent.™ Id. at 1149-50,
Under the third prong as (o the presentation of evidence, the Ninth Circuit opined that cven if the
violation of the stay were not cgregious, (he very circumstances might make it obvious that 4
reasonable person would suffer significant harm,™ 1d. at 1150. Even if significant harm had
been clearly established, the debtor must also show that there was a nexus between the claimed
damages and the violation of the stay. Such a causal connection must be clearly established or
readily apparent. Id.

This Court concludes that Defendant Stermberg’s failure to take affirmative action, given

22. In re Briggs, 143 B.R. 438, 463 (Bankr. E.D.Mich.1992).

23. Varela v. Ocasio (In re Ocasio), 272 B.R. 815, 821-22 (I1st Cir. BAP 2002).

24, Wagner v, Ivory (In re Wagner), 74 B.R. 898, 9035 (Bankr.E.ID.Pa 1987).

25. United States v. Flynn (In re Flynn), 185 B.R. 89, 93 (S.D.Ga.1995).
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the unigue facts of this case, was not egrcgious. Defendant Sternberg was essentially out of the
office when the Plaintiff filed his special action with the State Appellate Court. The position
advanced by his firm, while he was awujr, was not frivolous. Indeed there was support for
Defendant Sternberg’s actions which this Court has extensively reviewed and discussed 1n its
prior Decision on Defendant Stemberg’s request for a divected verdict. Moreover, the time
peridd involved conceming the failure to take affirmative action was brief. The Minute Entry
Order was entered by the State Court on July 13, 2001, which was a surprise to all parties,
‘including Defendant Sternberg. By Tuly 31, 2001, this Court had noticed, conducted a hearing
on, and vacated the Minute Entry Order as a violation of the automatic stay. Any damuges
incurred afler that date have been by Plaintiff’s counsel, mostly attorneys' fees inAcurred by him
on appeal, to vindicate Plaintift’s position that Defendant Sternberg willfully violated the stay by
his failure to take affirmative action to rescind the Minute Entry Order or to request a sfay of the
State Court proceedings.

Although Defendant’s Sternberg’s action, or inaction, was not an egregious violation of
the stay, this Court concludes that the Plainiiff has clearly shown a sigmificant harm to himselr
The threat of the Plaintiff being incarcerated by August 1, 2001, since he did not have bankruptey
estale or non-estate asscts o pay a substantial arrearage to his ex-wife as ordered in the State
Court Minute Entry Order, the concomitant with the fear that he would lose his major client and
his law practice if he were incareerated, would obviously causc even a reasonable person to
suffer significant emotional harm. Given that the District Court has concluded that Defendant
Sternberg willfully violated the stay by his failure to take affimnative action, this Court must
conclude that the Plaintiff has established a ¢laim for emotional distress damages.

It is also clear thai Defendant Sternberg’s failure to take affirmative action, based upon
the facts of this case, led to the Plaintiff's mjury. The causal link between Defendant Stemberg’s
Failure to have the Minute Entry Order rescinded, or to request that the State Court action be
stayed, and the harm to the Plaintiffis readily apparent. Hence, the Plaintiff 1s entitled to

damages for the emotional distress that he suffered.
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The Plaintiff did not specify the amount of damages to which he would be entitled.,
However, the Ninth Circuit relied, in part, on the Decision of In re Flynn, for concluding that
damages could be awarded for a stay violation that was not egregious and brief in nature. In the
Flyan case, the debtor received an award of $5,000 for emotional distress damages because the
financial institution’s placing a hold on, or freezing, her deposit account resulted in her having w

cancel her son’s birthday party. In re Flynn, 185 B.R. 89, 93 (S.D.GGa. 1993).  Given the severe

nature of the harm that was suffered by the Plainti(T in this case, and based upon the District
Court’s finding of a willful violation of the stay by Defendant Sternberg, this Court concludes
that the Plaintiff should recover $20,000 (roughly four times the amount that the debtor recetved

1o cancel a birthday party) as damages for the emotional distress that he suffered.

¥. CONCI.USION.

Based uﬁ:on the foregoing, the Court has considered the issacs referred to it as a result of
the remand by the Arizona Federal District Court. The Court has considered the various
affrmative defenses advanced by Defendant Sternberg in this Deciston, The Court has also
considered to what extent the attorneys’ fees and costs requested by Plaintiff’s counsc! should
actually be charged against Defendant Stembery as a result of the Arizona Federal District Court
having found that Dcfendant Sternberg willfully violated the stay. The Court, based upon a
change in the Ninth Circuit case faw has also allowed the Plaintiff to assert a claim for emaotional
distress.

As far as the actual damages that the Plaintiff shall reccive as a result of Defendant
Sternberg’s willful violation of the stay, he is entitled to damages for being unable to expend the
usual billable hours on his major client in the amount of $2.883.20. The Plaintiff is also entitled
to allorneys’ fees and costs in the amount of $69,986; and he is entitled to receive the amount of

$20.000 as damages for emotional distress.
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DATED this 31th day of March, 2006.

Sl bt

Honorable Sarah Sharer Curley
U. S. Bankruplcy Judge

Exhibits A through D attached.
BNC to Notice
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Invoice for Legal Service

21345 E Th Road DATE INVOICE #
omas noa Y
) . 3 East : . 3/14/2003 LTISTAY 11
Suite 410
Phoenix, AZ 85016
BILLTO
Logan Johnson
MATTERS
DATE DESCRIPTION HOURS RATE AMOUNT
1/18/2003 Review f Motion in Liminc by Carmel 0.2 |RJIE 59.00
‘ 1/18/2003 Review of file & work on response 0.5\RIE 147.50
: 1/20/2003 Conferece with JSVY & work on joint pretrial 0.7 {RJE 206.50
. | 1/20/2003 Conference with ISV re: Motion in Liminie working 0.3 RIE 88.50
Ay on chart for Judge Curley
172142003 Attend hearing on P.Parker's Motin 1o compel 0 U\'%‘— 1.7|RJE 501,50
1/21/2003 Review of Iatest version of pretrial and revise 05 YWE 147.50 -
112172003 Telephone call with M. Carmel in attempt to resolve 0.2 RJE 59.00
his motion . .
1/21/2003 - | Telephone call with C.Bolton re: completing joint oW 02 |RJE 59.00
- pretdal : : i e —
112172003 Telephone call with client re: stay testing & Carmel's 0.3|RJE ¥8.50
motion o :
1/22/2003 Review of Bolton's suggestions on joint pretrial S U 02/RIE 59.00
1/22/2003 Telephone call with M. Carmie!l re: litaring st for 7 RIE 55.00
Friday
1/22/2003 —| Telephone call swith C. Bolton re vesolving his £ AL 0.2 RJE 59.00
1/22/2003 Rovicw of motion in Liminc by Bolten auvds 02RE 59.00
172272003 Telephone call with clicnl re: Motion in Limine O 0.2 | RJE m
112272003 Conference with JSV 1e; letter for responding to e LT | RIE “759.00
Motions in Limine & getting Carmel's email - :
14222003 2nd Conference with JSV re: Carmel's email nowhere 0.2|RIE - 59.00
to be found “
-1/2272003 Telephone call with Client re: witnesses availability 0.3 | RJE 88.50
ete. . '
1/23/2003 Review of file work on draft response to Motion in 1 RJE 295.00
. Limine . —] Q Oﬁ/ . S——
172372003 Telephone confercnce with C.Bolton re: settlement of O s 0.2 | RJE /__é?,ﬁ.&/
b dismissing issuc in stay case E - :
TOTAL




| | Invoice for Legal Service
Ellett Law Offices, P.C.

, DATE . INVOICE #
2345 East Thomas Road :
) . , -3/14/2003 - | LTISTAY I
Suite 410 : :
Phoenix, AZ 85016
BILL TO
Logan Johnson
< f= o
/L} v MATTERS
. ' o
'DATFT _DESCRIPTION HOURS ~ RATE AMOUNT
17232003 Telephone conference with M. Carmel re: possible 0.2|RIE 59.00
. v settlement in stay case. . ‘
1/23/2003 - Review of Carmel's fax on joint pretrial 0.2 |RIE 59.00
1/23/2003 Draft response to Carmel's motion in limine ‘ 04 |RIE 118.00
11/23/2003 Draft response to Bolton's joinder O At 04|RE 118.00
- 172312003 Revicw 6F fIC & conference with JSV on 1esponse (o ‘ 03 TRIE £8.50
Carmel's fax on joint pretnial ‘
172372003 . |2nd Telephone confercuce with.C_Rolton re: o 02 |RE 59.00
' discovery issues in stay .
1/23/2002 "I 2nd Telephone call with M. Carmcl re: settlement of 02| RIE 59.00
his motion in limine and disclosures . .
212372003 Telephonce Call with client re: dismissing issues on 03| RIE 88.50 .
‘ stay & witness testimony
1/24/2003 attend hcaring on stay dismissing dispite 1| RIE 295.00
1/28/2003 Review of file re: Carmel's allegations of waiver of D3 IRIE " 88.50
emotional distréss >/ :
11/28/2003 Telephone call with C. Bolton & M. Carmel r¢; g! ¥ = 0.3 [RUE 88.50
ViOlAin wilnesscs e = e
1/28/2003 Review of Depo of M. Sternberg re: Carmel’s | 08|RIJE 236.00
‘arguments that'Melvin was out of town for all of July ~
1/30/2003 Review of proposed changes 1o joint pretrial by M. 03| RIE 88.50
' Carmel
1/30/2003 Made additional changes & Memo fo J'V on finding 0.2 |RIE 59.00
. joint pretrial )
173172003 Draft motion in Liniinic agamsl Sternberg 0.9 RJE 265.50
24312003 Supplement and amend Motion in Limine per RIE's 14 ISV 203.00
. ‘instruction
.‘ 2/3/2003 LR Re" Penalty for resutng to answer Questions at 0.5]15v 72.50
i Depo
- 2/3/2003 Review of Motion in limine by Canmel 0.2 | JE 59.00
=

Page 2

TOTAL




Ellett Law Offices, P.C.

Invoice for Legal Service

-DATE

Page 3

- 23 ho Road INVOICE #
t Thomas Roa '
. 45 Eas : 311472003 | LTJSTAYII
~ Suite 410 4
Phoenix, AZ 85016
BILLTO
Logan Johnson
MATTERS
DATE DESCRIPTION HOURS RATE AMOUNT
27312003 Review of Melvin's Depo to include quote in Motion 03|RJE 88.50
. in Limine .
.2/3/2003 Revise Motion in Limine 0.2 RIE 59.00
-~ 120312003 Review of case to support position 031RJE 88.50
2/3/2003 2nd revision to motion in limine to include caselaw 03 1RE 88.50
.| 2312003 Review of Motion in Limine by Bolton O — 03/RE 88.50
2/6/2003 Review of protective order & Meme from client U7 KE 59.00
2/10/2003 Telephonce call with client re; witness issucs 0.4 RIE 118.00
2/10/2003 Conference with RJE re: duc date of appraisal motion 0.2 ISV 29.00
in' hming \/ .
27122002 i Review of memo fromn johnston on Motin in Limines A o {A}H—’ 0.2 RJE 59.00
1271272003 Review of file rcgarding allegations 0.5 RJE 147750
2/14/2003 Legal rescarch re: state of mind/punis 08118V 116.00
2/14/2003 Lcpgal research re: notice pleading / punitive . 0.81ISV 116.00
2/14/2003 Review of Depo of P.Parker re: Punis ool o03lsy 43.50
2/14/2003 Review of correspondence file ro: punis, discussion of ‘J/ 0.5]J8V TI50
. |BKC ‘ et
. ——
21 Supplement and amend response to steenbergs 12118V 174.00
' motion in limine '
1211472003 Supplement and Amend response to Parker's Motion 5 ,V/\ﬂ 0.81ISV 116.00
T [inLiviine : e
| 2/14/2003 ~TREFEW of file & dralt response to Carmel's Motion in 0.9 {RIE 265.50
‘ Limine
2/1472003" Review of file & draft responsc to Bolton's Motin in o e/ul:" L2 {RIE " 354.00
T it '
2/14/2003 “Revisc response to Carmel's Motion in Limine v 0.3 RIE B8.50
2/14/2003 Revise response to Bolton's Motion in Liming Oia X 0.8 RJE 236,00
2/14/2007 2nd revision to Bolton's Motin in Limine 0" 06[RIE 177.00
1472003 "} ZRdTevision to Carmel's Motion in Limine 0.1|RE 29.50
TOTAL




Ellett Law Offices, P.C.

Invoice for Legal Service

DATE INVOICE #
; 23‘?5 East Thomas Road 3/14/2003 LTISTAY I
Suite 410
Phoenix, AZ 85016
BLLTO
Logan Johnson
MATTERS -
DATE DESCRIPTION HOURS RATE - AMOUNT
121772003 continue supplement and amend response to Parker's o v\l/' 13I8V 188.50
[ Moton in Limine
. 2/17/2003 mﬁmm Motion in Liminc (parkcr) o u&.k‘“‘- 0.31ISV 43.50
.- ]2/1742003 TTTTReEViISETesporsE (6 P Parker's Motion i Lifline 02 |RIE 59,00
211172003 Review of Appraisal on Parker's real property 0.3{RJE 88.50
271712003 Telephone call with L. Johnston re: Stay trial issue - 02IRJE 59.00
2/1772003 Draft letter to Bolton with appraisal 5 0.2 | RJE 59.00 |
—_|211712003 © Revise appraisal letter to Bolton Wt ot ROE 29.50
71772003 “Telephone call to Paul RArdolph WJ‘ - A Q—lr Cirorge,Lle 0.1 TOE 29507
~T271872003 Telephonce call to Bolton & Tcave message - 0.1 | RIE 29.50
2/18/2003 Revise response 1o P, Parker's Motion in Limine OUC{” 0.2 | RIE 59.00
1271872003 teview of letter from Bolton re: market valug J (o 0.1 | RIE 29.50
2/18/2003 Telephone call with C Bolton re: stay chsxmssmg £, 0.3 [RJE £8.50
' issues & other concerns of Paula —
21872003 Review-of Jamuary operating reports ¢ b - A ot CL\W"{}“QQ\:‘&& TOr 59.00
2/18/2003 Review of Sietmberg's response to Motion in Limine A 0.2 |RJE 59.00°
TUT2r872007 . [Supplement and Amend Tinilize responsc fo ParkEr's 0.9[ISV 130750
Motion in Limine I ®) [,«\jV' ’
271872003 Supplemeni and amend hnalize response 1o 0.7]18V 101.50
. Stenberg's Motion in Limine :
21872003 Review of Defendant Stcmb:rgs rcsponse to Mation 0218V 29.00
in Limine .
271572003 Review of letter from C.Bolton re: stay exhibits’ olat  0.1|RIE 29.50
=~—12/1972003 Revicw of lettér from C Dolion to LT) re: Bolton's " 01|RIE 29.50
insults &) \/\.‘{—" .
" 2/19/2003 Review of reply letter by LT (o C Boiton requesting : 0.1|RIE | 29.50
Craig refrain %
11972003 Draft reply letter to C.Balton | b i\ 03|RIE 88.50
11972003 Revise & sign reply letter 0.1|RIE 29.50
%!19/2003 Review of letter from C.Bolton to LTI \ / . 0.1{RIE 29.50
TOTAL

Page 4




Ellett Law Offices, P.C.

Invoice for Legal Service

Page 5

. DATE INVOICE #
23‘.‘5 East Thomas Road 3/14/2003 ‘LTISTAY I
' Suite 410 ,
Phoenix, AZ 85016
BILL TO
Logan Johnson
MATTERS
DATE DESCRIPTION HOURS RATE AMOUNT
2/20/2003 - Review fax from Crmg & telephonc call to same left 0.2 RIE 59.00
: ' message , { ol
.‘ 2/20/2003 Review of Ietter from C.Bolton \/\ﬁs’/ - 0.1IRJE 29.50
- | 212472007 Drzft letter to Bolton rc: documents O N/  02{RE 59.00
2/24/2003 | Review of Carmcl's reply 0 | ran ! U1TTRIE 20.50
" 2/2472003 Review of Bolton's reply & review of file 0.1 |[]JE 88.50
2/25/2003 Draft letter to client re: Bolton's reply re: Limine ( ( e [ 0.2 |[RJE 59.00
2/25/2003 Telephonce call with C. Bolton rc; resolving P"“ o 0.3 |RIE 88.50
discovery disputes . D V\k
2/25/2003 ‘Telephoncee call with client re: Bolton's chsu)vcr) 0.3 |RJE 88.50
issucs
2/26/2003 review of package from client in responding to 0.2 {RJE 59.00
Holton's Motion in Limine .
2/26/2003 Telephone call to client & Tef message 0.1 |RJE 29.50
- 24272003 | Assemble cxhibus for reply to Motion in linime v 031J8V 43.50
272772003 Legal research 7t admissibilty to depo traniscripts TTISV 145,00
2/2772003 Prep for tomorrow's hearng, assemble exhibits, 1.9]ISV 275.50
motions, etc supplement and assemble motion,
finalize, file
2/27/2003 Review of LTY's fax on issues and facls in stay case 021JE 59.00
“THTT2003 Review of P Parker's deposits Mt OJJRIE 88750
2003 DyafT supplcmental response to Motisa in limine : 09TRIE 26550
272872003 | prepare for hearing on Motion in Limine ‘? ﬂ (g~ 1.2{RJE 354,00
2/28/2003 attend hearing on Motion in Limine - s 26 RIE 1 767.00
2/28/2003 Conference with client after hearing ) \/\/A{ 021RIE 59.00
2/28/2003 Telephonce call with client re: stay evidence issue C.1{RJIE 29.50
272812003 2nd Telephone call with client re: stay evidence issue O.1H1RJE 29.50
37372003 Review of files, docs for transmission of joint pretrial 11I8V 145.00
: . statement
3/6/2003 Lepal Research Daubert, Review of same 0.31J8V 43,50
TOTAL $11,203.50




Ellett Law Offices, P.C.

Invoice for Legal Services

Page 1

- 5345 East Th Road DATE INVOICE #
LAS omas Roa L
4/16/2003 LTIStaylll
Suite 410 ~ d
Phoenix, AZ 85016
BILL TO W
Logan Johnson
MATTERS
DATE .. DESCRIPTION HOURS RATE AMOQNT
- 34372003 Listen to message from client an 98 Onder, A u/// { 0.1 [RIE2 27.50
/372003 Review of letter from Bolton, Q‘) ~ 0.21RJE2 55.00
73/2003 Wark on Joint Pre-Trial in light of Judge Curley's | . JUV "1.5|RJEZ 412.50
. rulings. ) .
3/372003 Review of file and draft reply letter to Bolton 0.2 |RIE2 5500
regarding 98 Ordcr. :
3/3/2003 Revise letter to Bolton on 98 Order. 0.1/ RJE2 27.50
37472003 Review of letter from C. Nolton on stay exhibits, 02 RIEZ 55.00
3/472003 Review of {ilc and draft reply letter to Bolton on Q.2 |RIE2 §5.00
gxhibits,
3/5/2003 Revise lefter to C. Bolton regarding his stay exhibits 0.2{RJE2 55.00
concerns. ' /
3/5/2003 Review of response letter from C. Bolton on his 0.2 |1RJE2 5500
threats of sanctions.
37572003 Draf response letter to C. Bolton's threat of sanctions. V 0.2 {RJE2 55.00
"_1 3/6/2003 Review of Counscl's Form of Order, - G.1[RIE2 27.50
EY/67200 Review of file and felephone confereénce with M, fj [C_ TTUTZTRIE? 3500
‘ Cammel regarding his Form of Order. -
3/6/2003 Draft objection to Carmel's Order, 1y ! { 0.2 RJE2 $5.00
3/12/2003 Telephoni€ Contcrence with C Bolton regarding Stay O TRITZ 82.50
. Pre-Trial ) '
321372003 Review of transcripts of 2/28 hearing. Q"’L AW . 0.2 |RJE2 55.00
371372003 Drafl letter to client regarding same. U:k 0.2 |RJE2 55.00
3/14/2003 Revise Joint Pre-Trial in light of J. Curley’s rulings. | O 0.6|RIE2 165.00
3/14/2003 Review of letter from C. Bolton threatening more 0.2\ RJED. 55.00
e | litigation. .
31142003 "Tyraft Motion for Clarification or Reconsideration, 0.2 |RJE2 $5.00
2/14/2003 Conference with RJE, 0.271SVI 25.00
.14/2003 Supplement and amend JPS. 2|18VI 250,00
11472003 | Review of documents for trial book. 0.6|18V] 75.00
TOTAL




. Ellett Law Offices, P.C.

Invoice for Legal Services

INVOICE #

: Road DATE
2345 East Thomas Roa 4/16/2003 B
Suite 410 |
Phoenix, AZ 85016
BILLTO
Logan Johnson
MATTERS
. DATE DESCRIPTION HOURS RATE AMOUNT
371472003 Supplement and amend motion for reconsideration, 0.4]I8Vi ) 50.00 -
/172003 Review of Trial Notebooks and intersst corrections. 0.5|RJE2 - 137.50
/1722003 . Telephone call from Nancy Forty regarding fax. 0.1()5V1 12.50
- 31702003 Review of stipulation, exhibits; conference with CAS 0.411ISVi 50.00
S regarding trial book. )
-3/17/2003 Create index te trial book. _ 0.3118VLE 37.50
3/18/2003 Supplement and amend trial books, finalize and "0.61JSV! 75.00
- transmit. ’ )
371872003 Conference with RJE regarding drafting subpoenas. 0.11I8V1 12.50
3/1872003 Draft four subpoenas. 0.4]I5V1 50.00
3/19/2003 Review of and rcvise trial subpoenas. 0.2 RJE2 $5.00
3/19/2003 Telephone conference with A. Cook segarding his 0.2/ RIE2 55.00
' testimony., .
37192003 Telephone conference with client regarding Cook's 0.2 |{RIE2 55.00
- statements and position on privilege.
3/19/2003 Review of Attomey General's Motion to Quash, 0.2|RJE2 55.00
3/19/2003 Draft joinder in Motion to Quash. 0.2\ RJE2 55.00
31192003 Review of transcript of deposition of P. Parker, Cyost 03 |RIE2 82.50
371972003 [ Secoid felephone conference with client regarding UZIRIEY 55.00
o Cook's deposition testimony.
1 3/19/2003 - Drafl subpoenas to Parker, Sternberg, . 5{9% T 041V 50.00
T3/19R005 | Conference with RJE regarding sbpoenas, trial, . 0.21ISV1 7500
341972003 Telephone conference with A. Cook regarding his : 0.21J8v1 25.00
testimony.
371972003 ‘Telephone conference with client regarding Cook's 03118V 17.50
: testimony.
3/1972003 Caonference with RJE regarding transcripts faxed from 0.4118V1 50.00
client; instructed to ereate waiver of privilege from
. malpractice action.
- |
TOTAL

Page 2




Invoice for Legal Services

Pags 3

. Ellett Law Offices, P.C. : -
5 East Th Road "DATE - INVOICE #
t mas Roa :
234 as . 0 4/16/2003 LTIStayIll
_ Suite 410 J
Phoenix, AZ 85016
BILLTO
Logan Johnson
p
MATTERS
| DatE DESCRIPTION HOURS |  RATE AMOUNT H',
15/2003 Draft letter to Cook and Wood regarding trial 0.2 ISVI 25.00
- subpoena.
-7'3/19/2003 Draft letter to Nach and Siegel trial subpoena. 0.2]1SVi 25.00
3/20/2003 Review of letter from M. Carmel regarding joint 0.1{RJE2 27,50
pre-trial. : '
3/20/2003 Review of file prior to calling Carmel. 0.2 RIE2 S5.00
3/20£2003 Telephone conference with M. Carme! and get his 0.2 RJE2 55.00
: changes to Joint Pre-Trial, , B
3/20/2003 Conference with JSV regarding Pre-Trial changts by . (.2{RIJE2 - 5$5.00
Carmel. )
3/20/2003 Review of Bolton's letter reparding pre-tmal, o U\Sk 0.2!RJE2 55.00
~T3720/2003 | Review of file regarding Bolton's allegations, [ U\:L‘:,. 0.5|RJE2 137,50
372072003 TEleplioné conference with Bolton regarding resolving 0.4 |RIE2 '110.00
his concerns. 6 v F*—— :
3/20/2003 Conference with ISV regarding making revisions d 0.2 |RIE2 55.00
requested by Bolton,
3/2012003 -Comference with RIE regarding Sicgel's testimony; v 0.3|IsvI 3750
instructed tg draft letter to Bolton and Carmel, 2 ou T~
3/20/2003 Draft letter to Bolton and Carme! on Siegél's 02|18V, 25.00
tcshmony :
3/21/2003 Telephone conference wnh C. Bolton regarding ‘&__ 0.1 RIE2 '27.50
getting his final approyal, oW
3/21/2003 Telephone conference with M. Carmel regardng 0.2 RIE2 55.00
getting his final approval. :
3/21/2003 Review of leter from-C, Bolton regarding ﬁnal . V 0.1 RIE2 27.50
revisions. O '
372172003 Review of final JPS and sign. O02[RIE2 55.00
' 1172003 Supplement and amend, finalize JPS and file, 0.411SV1 30.00
_1®24/2003 Attend hearing on quashing subpoena of Judge. 0.8 [RJE2 220.00
TOTAL




[Invoice for Legal Services |

Page 4

Law Offices, P.C.

Ellett ffices, DATE | INVOICER.
233.15 East Thomas Road /1672003 LTIStayll
Suite 410 :

Phoenix, AZ 85016
BILL TO
Lopan Johnson
MATTERS
DATE DESCRIPTION HOURS RATE - AMOUNT
24/2003 Telephone conference with client regarding trial 0.51RJE2 117.50
q o - | testimony and scttlement. A
1242003 Review of Parker transeripts and depositions. A 1.5|RIE2 412.50
. TV 3/24/2003 Draft letter to client regarding exhibits and witnesses, 0.21ISV1 2500
fax same. . . .
3/24/2003 Conference with RJE regarding Parker deposition \_}’__‘0,2 JSvi 25.00
) testimony; instructed to revise and reply back. W iF
3/25/2003 -Review-of pleadings and dcsignate areas to be copied, 0.8|RIE2 2000
3/26/2003 Telephopne conference with A, Cook regarding 0.2 |RIE2 5500
. testimony scheduling.
372672003 Review of depositions of parties and exhibits. 2|RJE2 550.00
3/26/2003 - Attend trial (a.m.). 2.5 |RIE2 ' 687.50
3/2672003 Conference with client regarding status of trial. 0.3 RJE2 §2.50 -
3/26/2003 Attend trial (p.m.). 4'RIE2 1,100.00
3/26/2003 Prepare documents, exhibits, etc, 2.5(18Vv1 312.50
3/26/2003 Conference with RIE, instructed to create trial book of 0.11J5v1 12.50
transcripts. ' .
3/26/2003 Fuxther prepare documents for trial. - 1]I8V1 125.00
3/26/2003 Conference with RJE, 0.3135V1 37.50
37262003 Conference with RIE regarding moming trial; discuss 0.81I5V1 100.00
admissibility of invoices {A/F); legal research
: regarding statement of A/F.
3/26/2003 Conference with RJE regarding billing 0.1J5V1 12.50
statement/invoice. | )
3/26/2003 Deliver invoices, attend trial (JSV 2.5 hours). N/IC 0.00
3/2772003 Draft objection 1o proposed questions. 1| RIE2 275.00
3/2712003 Revise ohjection and proposed questions. 0.5 |RIE2 137.50
7/2003 Telephone conference with RJE regrtding questions to Q.11ISVL 12.50
Judge O'Comnor.
3/2742003 Review of draft questions by Rolton. (’WKBT_ 02 ISV - 25.00
TOTAL




Inﬁoice Jor Legal Services -

Page 5

- Ellett Law Offices, P.C. -
: DATE INVOICE #
2345 East Thomas Road. P R —
N ta
‘Suite 410 i
Phoenix, AZ 85016
BILLTO
Logan Johnson
MATTERS
DATE DESCRIPTION HOURS RATE AMOUNT
372772003 Supplemgnt and amend questions filing per RJE's 0.3118V1 37.50
! intructions.
20,2003 Telephone conference with client regarding upcoming 0.3|RIE2 . 22.50
. trial issues. '
3/29/2003 Draft provisional motion to modify joint pre-trial. 1.8 RIE2 495.00
3/31/2003 . | Revise provisional motion, 0.5|RJE2 137.50
373172003 Telephone call to client regarding same. 0.1 |RIE2 27.50
3/31/2003 Second revision to provisional motion. 0.3 |RIE2 §2.50
47172003 Prepare documents for trial tomorrow. 041J5V1 £0.00
4/2/2003 Prepare for stay violation trial. 04| RIEY “110.00
4/2/2003 Attend stay violation trial, part II. " 3.6|RJE2 990.00
47272003 Conference with client following trial. 04{RIE2 . 110.00
4/2/2003 Prepare documents for trial. 11I8V1. ©125.00
4/2/2003 Attend trial (JSV 3.6 hours). N/C 0.00
TOTAL $10,522.50




EXHIBIT B



" : DATE | INVOICE #
2999 North 44th Street vl LA 3 .
: 10/28/2004 LTI4
Suite 550 (
Phoenix, AZ 85018 ( .k J@
BILL TO
Logan Johnston
MATTERS
Stay Appeal
DATE - DESCRIPTION HOURS RATE AMCUNT
57812003 office conference w/ RIE re: decision from court on RS PAY 17.50
362 action
582003 review of docket for decision in 01-885 0.11Jv 12.50
‘ 5/13/2003 check dacket for decision in 01-885 0.1{IV 17.50
' 571672003 legal research re: process/std for obtaining fees L1V 192.50
8/132003 review of court's urder 0.3 |RJIELLETT 94,50
8/13/2003 telephone conference w/ LTJ re: court's order & 0.2{RIELLETT 63.00
appeal
/2872003 review of Bankruptey Appellate Pancl's Notice 0.2| RIELLETT 63.00
82972003 conference w/ JSV re: transcripts for Appeal and 0.1 |RIELLETT 3150
portion peeded
8/2972003 telephone call to LTJ; left message re: traascripts for 0.2 RIELLETT 63.00
appeal ard portion needed
8/25/2003 telepbone conference w/ client re: same 0.1 |RJELLETT 31.50
8/29/2003 review of objection to Bankruptcy Appellate Pancl 0.2 [RJIELLETT 63.00
8/2572003 review of rules re: trial lirnitations " 02| RJELLETT 63.00
91212003 conference w/ JSY re; ECF problems 02| RJIELLETT 63.00
9/2/2003 telephone call to C. Bolton; left message re: | day 3 AL 0:1 |RIBLLETT 3150
7 EX{EnsioN
9/2/2003 “|dfafi designation of issues for appeal 22| RIELLETT 693.00
97272003 drafl designtation of items for appeat 0.7|RJELLETT 220.50
9/2/2003 revise designation of issues for appeal 04| RIELLETT 126.00
9/2/2003 telephone canference w/ LT re: same 0.2 JRIBLLETT 63.00
9/2/2003 review of fax from LTJ 0.1} RIELLETT 31.50
9/1272003 - teview of Sternberg's designation of additional items 03 |RIELLETT 94.50 -
£ 81722003 review of Motion to Strike by Bolton O3 UAL 0.2|RJELLETT 63.00
[9/17/2003 —aral lefier to L'TJ o Motion to Strike by Bolton | o | == 0.2 [RJELLETT 6300
9/18/2003 Tevise letter o oMo S appeal tichts 5 vl 01|RJELLETT 3150
9/18/2003 I TEView OF order , G TTRIELLETT 31.50
9/18/2003 letter to client on order 0.Z2|RJELLETT 63.00
¢ ToTAL

Ellett Law Offices, P.C.

- Invoice for Legal Services

Page 1




E:IIett Law Offices, P.C.

| Invoice for Legal 'Sefvices |

S

- DATE INVOICE #
2999 North 44th Strect (02872008 e
Suite 550 2
Phoenix, AZ 85018 .
S,
. \
BILLTQ T
Logan Johnston \
b ‘_:.—::-;A-—A‘\ AM
[ e —— o |
- MATTERS —
" Stay Appeal
DATE DESCRIPTION HOURS RATE AMOUNT
971872003 | tclephonc conference w/ client re: status & strategy " 0.2|RJELLETT 6300
912472003 review of file re: Bolton's Motion to Stnke re: facts & o ng—“ HRJELLETT 315.00
i __|story” : .

P/ 14/2003 draft response to Motion to.Strike _ . 0.8 | RJELLETT 252.00
$/29/2003 revise Rexponse to Parker's Motion fo Strike T o —F O03}RJELLETT 94.50
9/29i2003 second revision to Response to Patkers Motion 1T~ _O2|RIELLETT - 63.00
10/7/2003 review of record 03 |RIELLETT - 157.50
10/10/2003 review of order of Record of Bolton . g:(SH L&.IELL_EE’FI‘ 31.50
10/10/2003 draft 1eder (6 LTI on record - OT[RIELLETT 3150
10/20/2003 review of file and prepare for bearing . 0.5 RJELLETT 152.50
1072072003 - travel to attend hcanng on Motion to Limit Record on 2 RJELLETT 630.00

Appeal )
1172512003 draft brief 23 |RIELLETT 781.50
1172502003 - revision to brief 3.7 |RJELLETT -1,165.50
1142572003 work on excerpt of revision . 24 |RIELLETT TS0
12/2972003 | draft letter to Bolton rc: wherc's the brief? o l,/\./k’J 0.2 | RIELLETT €3.00
12/29/2003 review of Carmel's brief gnd review of his excerpt of BELETT ©315.00
. “Jrecord . (
12/29/2003 - draf outline of points: for Reply to ( Carmﬂl‘s Bnef 0.8 RIELLETT 252.00
8/13/2003 . _ Jreview of BK's opinion 043V =T IO
£/13/2003 " | office conference w/ RJE re: appeal, dxscuss OPIUON | e 0TIV —] - 122,50
Jatlength : S RS ’
182272003 offi icg confercace w/ RJE ro: “notice of { appeal o1l - 17.50
| 82272005 file. notxce of appeal~ : e N f2{ 35.00
8222003 | dafinoth eal N e 02(FV 35.00
82772003 .. legal research re: gl exhibits on. appeal N v 175.00
82772003 telephone call to coun clerk re: izl exhibits S92V 35.00
8/27/2003 telephone call from client te: transcs; pte RN 17.50
8/27/2003 commeace scanning cxhibits into pdf t’armet B N 041V 70.00
o TOTAL
Page 2




Invoice for Legal Services

.  Ellett Law Offices, P.C.

. DATE | INVOICE#
2999 North 44th Street 82001 i
Suite 5§50 '
Phoenix, AZ 85018
BILL TO
Logan Johnston
: MATTERS
i Stay Appeal
DATE DESCRIPTION HOURS RATE ° AMOUNT
8/27/2003 review of docket in preparation for office conference 02{Iv 35.00
: w/ RIE drafling rotices on appeal
872712003 commence draling issues, record transeripts ' A 0.541v §7.50
772043 | lcgal research re: standard of review for evidentiory 061V 105.00
issues : . -
8/25/2003 continue preparing exhibits . : ) 081V 140.00
87292003 draft notice of filing propsosed triai exhibits ~ v B 35.00
8/29/2003 - atternpt to finalize 2nd file notice of filing; system - LB|IV 315.00
. problems
9122003 - | draft 9 sets of notice of submission : 1 175.00
9/2/2003 supplement and amend appceal-transcript-record-iss 1.211¥ 210.00
9/212003 format documents for filing 121V 21000
9/1572003 review of notice of receipt of appeal, docker QLYY 17.50
9/18/2003 legal research for response time in district court. 0.211v 3500
9/23/2003 . review of notice of receipt of appeal 0113V 17.50
9/23/2003 prepare documents for notice of filing copies of record LS|V 262.50
on appeal
1972342003 review of mtion to strike 011¥v 17.50 .
9/23/2003 office conference w/ RJE; instructed to legal research: 03lrv 52.50
divestiture of jurisdiction offers of prooff motion in
limine; discuss at length
9/23/2003 legal research re: case cited in Bolton's motion to o L2V 35.00
Co stike —
9/23/2003  T[commence legal rescarch re: offers of prooffmotions ’ 0413V 70.00
in limine C
9/23/2003 commence legal research re: divestiture of jurisdiction 031V 52.50
9/24/2003 review of D.C. docket : 0211V 3500
9/24/2003 legal research re: FRE 103 0411 10.00
972412003 . - office conference w/ RJE re: response to motionto . 033V - 3250
strike Co
' TOTAL

Page 3



Invoice for Legal Services

Ellett Law Offices, P.C. L
X DATE INVOICE #
2999 North 44th Street — poy
Suite 550 »
Phoenix, AZ 85018
" BILLTO
Logan Johnston
'MATTERS
Stay Appeal
DATE DESCRIPTION HOURS RATE AMOUNT
9/25/2003 - | office confercace w/ NAA; instructed to copy & 0.1V 17.50
, transmit trizl transcripts )
9/25/2003 commence draflting respanse to motion to sirike oo Y—o1lv 122.50
9/26/2003 continue drafling response to motion to strike G b\"ﬁf‘ 0411V 70.00
9/27/2003 continuc drafting response to motion tg strike . ol S| "612.50
972712003 . office conference w/ RJE; instructed to supplement ™| 02|Jv 35.00
and amend response ol '
972772003 supplement and amend tesponge — . QAL 70.00
97212003 | finalize & file response - 03IY 5250
9/27/2003 supplement and amend response for filing w/ BK o~ it o3IV 52.50
Count
9/27/2003 ~  |finalize & file response for filing w/ BK Court el X02|IV 35.00
10/1/2003  —(review ol file oV 17.50
10/1/2003 telephone call to client re: request for documents; 0.1IV 17.50
settlement; lcft megsage '
10/6/2003 office conference w/ NAA re: creating attachments for 02)1v 35.00
notice of filing
10/6/2003 draft notice of filing copics of record on appeal | 0.2lIv 3500
10/7/2003 telephone call to Judge Bolton's chambers re: # of 02|1v 35.00
copies, tolephone call to clerk . :
1077/2003 tclephone call 1o C. Bolton re: record on appeal . ) m.l v 17.50
107712003 telephone call to M. Carmel re: record on appeal IV 17.50
10/8/2003 prepare for pre-trial conference e2lv 35.00
10/8/2003 finalize notice of filing record 25(1v 437.50
10/8/2003 draft index for notice of filing record 02l)¥ 35.00
10/17/2003 office conference w/ NAA; instructed to pull motion 1V 17.50
to strike & response in preparation for tommorrow’s
hearing ‘
10/21/2003 draft stipulation {or cxicnsion 03NV 52.50
1012772003 " |review of fax from C. Bolton o s oy 17.50
‘ : TOTAL
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: Invoice for Légal Services
® Ellett Law Offices, P.C. -

DATE INVOICE #
2999 North 44th Street PV
Suite 550 ,
Phoenix, AZ. 85018
BILL TQ
Logan Johnston
'MATTERS
Stay Appeal
DATE DESCRIPTION HOURS RATE | AMOUNT
1042772003 office conference w/ RJR re: stipulation : ’ oV 17.50
10/2712003 suppkement and amend stipulation : 02\Iv 35.00
10527/2003 office conference w/ TMM; instructed to file ) 0.1V 17.50
1112472003 continue drafting brief IT & 111 s\ §75.00
11/25/2003 continue drafling brief 51V 875.00
11/25/2003 create format of brief S 231V 402.50
11/25/2003 office conference w/ RJE; supplement and amend 3| 525.00
brief :
11/25/2003 finalize & file brief 3y 525.00
121672003 legal rescarch on cases cited by Judge Curley re: ) 03IV 52.50
' remand .
12/17/2003 pull documents for exhibits w/ NAA 0411V 70.00
12/30/2003 draft stipulation to extend timne to (ile 04{1V 70.00
123112003 review of Carmel's brief o 03|Jv¥ 52.50
1123172003 | review of C. Bolton's bricf &ird—o02|1v 35.00
123172003 © Jegal research re: appellee's failiure to address issues 13V 175.00
[ramed by appellant
- T272004 draft response bricf 1.2JRIELLETT 378.00
S| 11652004 work on dafting sections 2 & 3 to reply brief - JIRFELLETT 945.00
/16,2004 revise brief 0.8 | RJELLETT 252.00
1/16/2004 revise brief . . 06 |RIELLETT 189.00
1/16/2004 work on table of contents ‘ 0.2|RIELLETT . 63.00
111672004 Jrevise brief ' » 0.3 RIELLETT 157.50
171772004 review of final reply briefl 0.2 RIELLETT 63.00
1/17/2004 letter to client on appeal status . : 0.1 |RIELLETT 31.50
162004 review of docket 0.1{Jv ‘ 17.50
1/6/2004 review of motion in limine, orders 0211V 35.00 -
1/6/2004 review of 2/28/03 wanscript 0.1V 17.50
-1 1/8/2004 draft stipulated order B 0.2V ' - 35.00
1/8/2004 office conference w/ RJE re: order ' . 0.1V . 17.50

. ~ o . | ToTaL

. Page s




S Invoice for Legal Services
Ellett Law Offices, P.C. | |

. DATE INVOICE #
2999 North 44th Street — i
Suite 550 '
Phoenix, AZ 85018
BILLTO
Logan Johnston
MATTERS
Sty Appeal
. DATE ' DESCRIPTION ‘ HOURS RATE AMOUNT
1/13/2004 commence drafting reply brief 2{V 350.00
1/1472004 legal research re: failure to eddress issue on appeal 08IV 105.00
42004 supplement and amend brief 1|V 175.00
1672004 continue drafting reply brief, cover, certs 0411V 70,00
14162004 office conference w/ RJE re: bricf ' 03|V 52.50
171672004 supplement and amend brief per RJB's instruction 1511V 262.50
1/1672004 contmued supplement and amend reply brief 391)¥ £82.50
17162004 fmalize and file reply brief v 175.00
2/3/2004 office conference w/ RJE re: results of hearing 0.211v 35.00
27372004 weiephone call from client 0.11Jv¥ {7.50
T 12372004 review of filc re; schedule hearing on motion in limine 1|RIELLETT 315.00
27312004 attend hearing on motion in limine 0.8 | RIELLETT 252.00
212572004 office conference w/ RIE re: today's hearing 021V 35.00
212512004 prepare documents far today's hearing 0.2()v¥ 35.00
7/9/2004 compile/organized file for bearing 0.5]JSVeo en 97.50
7/972004 office confrrence w/ RJE re: file for hearing 0.1} JSVolquardsen 19.50
74972004 review of fax fram LTJ ; 0.1]JSVolquardsen 19.50
872472004 review of D.C. docket for ruling 0.2]J8Volquardsen 35.00
5/5/2004 office conference w/ RJE re: appellate brief 0.3 | JSVolquardsen 58.50
107472004 quickly review ruling (but not analysis) 0.3 | RIELLETT 94.50
10/4/2004 telepbone conference w/ LTT re: court's ruling 0.4 | RIELLETT 126.00
overturning and ¢ffcct oa various aspects of the case,
especially confirmation )
107572004 review of District Court's opinion 0.3 | ISVolquardsen : 58.50
10/2272004 review Motion for Reconsideration in Johnston 02 |RIELLETT 63.00
102272004 draft letter to LTT on Motion 02| RJELLETT 63.00
TOTAL $21,002.00

Page 6.



EXHIBIT C



Invoice for -L:ég'al Services

.’ Ellett Law Offices, P.C. Endive -
. . . . ' ICE
2999 N.A4THSTREET [ (.4 q “/ DATE | INVOICE#
PHOENIX, AZ 85018 ( 4 ‘iz
. . Jﬁq’\l P.- e i |
Foe A pp-Liciicin
BILL TO - o

Johnston, Logan

MATTERS

- Suay Violation

[ . i :

! y DATE DESCRIPTION : ’ HOURS RATE - AMOUNT
2/7/2005 review of MVE ' : - 0.1]JSVolquardsen 19.50
21152005 reéview amended order . . 0.1 |ISVolquardsen 19.50
2§15/2005 office conference wi RJE re: amended order 0.2 | ISVolquardsen 39.00

‘“;.-"8;‘2005 telephone call ta client re: cmotional distress damages ' 0.1 ISVolquardsen 19.50
R972005 review of Dawson (emot. dmress} . 0.2 | ISVolquardsen 39.00
3/9/2005 draft I.. Mcmo re: Dawsdn A \ 0.5 | JSVolquardsen 97.50
392005 office conference w/ RJE re: status hearing 0.5 | I8Volquardsen - 97.50
3/9/2005 office conference wi RJE re: Hearing -0.3 [ ISVolquardsen 58.50
3592008 Prepare for hearing 0S5 |RIBLLELT 157.50
37472005 - |attend hearing re: Rule 16 . F|RJELLETT ' 945.00
3710/2005 calendar JPS, trial schedule - ‘ . ’ . 0.1]I8Volguardsen [9.50
-3/14/2005 . |review of M/E from 3/9 hcaring ‘ 0.1 ISVolguardsen 19.50
3142005 commeuce deafting Supp IPS 0.8 | ISVolquardsen - . 156.00

31772005 office conference wi RJE re: JPS 0.2 {ISVolquardsen 39.00
RE l 72003 supplement and amend 1PS 0.5 | J8Velquardsen .. 9750
'17/2005 supplement and amend Pre-trial o LHIRIELLETT 346.50
3:"l7.:’2005 revise Joint Pre-Trial 0.8 | RIELLETT . 252.00
3172005 . |telephone conference wi C.-Bolton re: Pre-Trial issues A 03 'RIELLETT 94.50
4/1/2008 review of M. Carmel's additions . ’ 0.2 RIELLETT 63.00
4172005 review of C. Bolton's additions - . 0.2 |RIELLETT " 63.00
472272005 review of Motion in Limine : 0.0 |[RIELLETT E 31.50
5/11/2008 telephone call to client re: transcripts; Imm 0.1 [ JSVolquardsen 19.50
571372005 « | telephone conference w!' C. Bolton re: his Motion in : 0.2 | RIELLETT ‘ 03.00
Limine & Merits ] . '
5i17:2005 review of transcript of hearing ; 0.2 | RIELLETT = 63,00
5/1772005 review of Carmiel's Mation in Ltrmm ' 0.2 RJIELLETT 63.00
/1772005 review of Dawson . . D2 RJELLETT 63.00
SAEA005 review of Daubert ’ - 02 RIELLETY 63.00
5/17/2005 draft respons:c_ to Carmel's Motion in Limine 0.5 RIELLETT 5750
."i;l 72005 review of Bolton's Motion i Limine 02 RIELLETT 63.00
TOTAL

Page 1



Ellett Law Offices, P.C.

Invoice for Legal Services

. N O LN DATE INVOICE #
y 2999 N. 44TH STREET — :
- . 6/15/2005 LTIO505"
SUITE 550
PHOENIX, AZ 85018
BILLTO
" | Johnston, Logan
MATTERS
Stay Violation
DATE DESCRIPTION HGUR_S RATE AMOUNT
1 §/1772008 conference w/ ISV re: cases on atlorney testimony &_“ 0.2 RIELLETT . 6300
SAPH2005 _ | draft respomc to Bolton's Motion in Limine O 051 RJELLETT 157.50
| 541772005 revise response to Carmel's Motion in Limine 02{RIELLETT . 6300
‘,"17.."2005 . revise response to Bolton's Motion in Limine o A A02|RIELLETT -63.00
f1972005 7 7 |prepare for hearing on Motion in Limine, reading O3 RIELLETT 9450
. cases, & review of file
51942005 attend hearing on Motion in Limine 2{RIELLETT 630.00
6/1,2005 review of files & work on revising Supplemental IPS 0.7 RIELLETT 220.50
6172005 telephone call to C. Bolton & left message re: same & ot O RIELLETT 31.50
6/1/2005 draltIetier 10°CBolon & M. Carmel Yo. o M‘rt— 0.1 |RIELLETY 3150
6/1:200% office conference wi RIE re: Amended JPS] mslﬂ"ted O3 IS Valguardsen - 58.50
o supplement & amend
6/1/2003 suppleruent & amend Amended JPS, review of BAP, 0.4 JSVolquardsen 78.00
DC, BKC dockets _ :
6:7:2005 review of file & send follow-up fax reminding Mr. 0.1 RIELLETT 31.50
Bolton & Mr. Carmel of need to comp]ch, Amended v
. Supplemental JPS Y o o
6872005 telephdne conterence w/ C. Bolton & JPS amend amended & 0.1 | RIELLETT 31.50
_|need for a response 0 LA k
61072005 telephone call (o M. Carmel . 0.1 |RIELLETT 31.50
6/10/2005 telephone conference w/ M. Carmel on JPS 0.1 |RIELEETT 31.50
6/10/2005 drafl letter to M. Carmel confirming conversation on 0.1 |RIELLETT 31.50
JPS o
61472005 office conference w/ RJF mstructed to legal rescarch 0.2 | JSVolguardsen 19.00
‘ stay violation continuum and prepare memo :
6/14:2005 legal research stay violation continuum and prepare |1 ISVolquardsen 195.00
: memo
6/15:2005 continue legal research re: stay violation continuum 1.51 ISVolquardsen 292.50
TOTAL

Page 2 .




i o Invoice for Legal Services
. Ellett Law Offices, P.C. e L

, _ ’ » o T INVOICE
2999'N. 44TH STREET ;:’:;E, I o s#
SUITE 550 | | 1572005 Lo
PHOENIX, AZ 85018 ' '

BILL TO

lohnston, Logan

MATTERS

Stay Violation

DATE DESCRIPTION ~ HOURS RATE AMOUNT
6/15/2005 office conference w/'RIE re: preliminary results of 0.1}JSVolquardscn ©19.50
stay violation legal research; instructed to continne
legal research : o
6/15/2005 continue legal research re: stay violation continuum ' 0.5 [ISVelquardsen 97.50
1572003 draft memo re: stay violation continuum 0.3 | JSVolquardsen 58.50

TOTAL - . $5,580.00

‘ Page 3



EXHIBIT D



209 Korth 44° Streel. Suite $30
Ploenix, Arizonp 85018
(B02) 235-9510

¢

FLLETT LAW QOFFICES. P.C.

10 |

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

County of Maricopa

Exlo by 45

Aflfidavit of Ronald J. Ellett

Ronald J. Ellett
STATE OF ARIZONA )

Ss.

g

Ronald J. Ellett, upon his oath and personal knowledge states as follows:

1.

T and my firm, Ellett Law Offices, P.C., are counsel of record for LoganT.
Johnston, ITT in Administrative Bankruptcy Case No. 2:01-bk-6221-SSC and
Adversary Proceeding Case No. 01-885.

I have a wntten agreement with Mr, Johnston that I was to be paid for my services
in this case.

T am a custodian of record for my firm.

I have been practicing law for approximately sixteen (16) vears.

The rates charged for my services in this case are commensurate with those rates
charged by similarly experienced attorneys in Phoenix, Arizona.

I have reviewed the attached Invoices for Legal Services.

The time entries listed on the attached Invoices are true and correct to the best of

my knowledge.

e b A

e e N TIN




£S5 P.C

FC
Strect, Suite 53

OFF]
Phoenix, Anizona 85018

ELLETT LAW.Q
3999 Morth 44

1602) 235-95 11

10

Ll

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

8 The time spent in this case was reasonable and necessary under the circumstances,
Further affiant sayeth naught.

Dated this 25 day of _Awod , 2005.
ated this<” _dayo Ao VL 00

o7 S5

Rondld 1. Ellett
&

STATE OF ARIZONA )
) ss.
County of Maricopa )

SUBSCRIBED AND SWORN to me before me this G+ day of%ﬂ,ﬁi, 2005,




P.C.

t

1 550

.,
4 Strixct, Sus
Phoenix, Arizena 5018

G

& Nosth 44% Stroct, 3
(6023 2359310

ELLETT LAW.OFF]

10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

Affidavit of Jay S. Volquardsen

Jay S. Volquardsen

STATE OF ARIZONA )
) ss. /S

County of Maricopa )

Jay S. Volquardsen, upon his oath and personal knowledge states as follows:

1. I am employed by Ellett Law Offices, P.C., counsel of record for Logan T.
Johnston, 1II in Administrative Bankruptcy Case No. 2:01-bk-6221-SSC and
Adversary Proceeding Case No. 01-885.

2. I have been practicing law for approximately four (4) years.

3. The rates charged for my services in this casc are commensurate with those rates
charged by similarly experienced attorneys in Phoenix, Arizona.

4. [ have reviewed the attached Invoices for Legal Services.

5. The time entries listed on the attached Invoices are true and correct to the best of
my knowledge.

6. The time spent in this case was reasonable and necessary under the circumstances.
Further affiant sayeth naught

™
Dated this A " day of paiy 95T, 2005.

(> |

STATE OF ARIZONA )
J ss.
County of Maricopa )

SUBSCRIBED AND SWORN to me before me this é 2 I day of [%{/Aj__ 20035,

Notary Ic




-

Ellett Law Offices, P.C.
2999 N. 44TH STREET
SUITE 550

PHOENIX, AZ 85018

BILLTO

Johuston, Logan

Invoice for Legal Services

DATE INVOICE #

8292003 LTI 0808
MATTERS

Stay Violation

DATE DESCRIPTION HOURS RATE AMOUNT
6/16:2003 office canfercnce wi RJE re; trial books 0.1 1 I8Volquardsen 19.50
6162008 commenge préparation of trial books 0.5 ISVolquardsen 97.50
6/16:2005 continue preparation of trial nuicbooks 0.7 JSVolquardsen 136.50
61772003 office conference w! RIE re: mvoices/prep for trial 0.5 | JSVolguardsen 97.50

notehaoks

6202008 draft direct exam of RJE 0.5 JSVolquardsen 97.50
6/20/2005 office confercnee wi RIE re: direct exam quesdons 0.2 [ ISVolquardsen . 39.00
6212005 office conference w' RJE ; instrucled w draft bench 0.2 1 ISVolguardsen 39.00

memo '
62152005 draft bench memo 1.2 ISVolquardsen 234.00
62172003 office conference wi RIE re: trial strategy 1] I8Volguardsen 195.00
6212003 telephone conference wi' €. Bolton re; upcaming trial & U;&“ 0.0 I RIELLELT 31.50
6212005 "Ielephone conference wi L TT 1¢: upcoming trial 04 |RIELLETT 126.00
2003 review of hench memorandum & cases 03 |RIELLETT 94,50
21720058 review of exhibity | 2|RIELLETT 378.00
12005 meet w! client, RIE at trial 0.5 IS¥Volquardsen 97.530
222008 travel to triul ' (0.4 |RIGLLETT 126.00
2003 conference wi LT & ISV priar to triak VIRIELLETT 315.00
F22/2003 attend mial a.m. 10:30-12:15 1.7 RIELLETT 533,50
$22:20035 conference w' JV & LTI re: trial status 04 RIELLETT 126.00
222008 attend trisl pan. 14| RIELLETT 441.00
$22:2003 canference w! clicnt after trial U3 RIELLETT 94.50
62272005 conference w/ ISV re: wial status & steps 0.2 |RIELLETT 63.00
6232003 revicw of fax Trom client on deposition 0.1 |RIELLETT 350
G/2372005 draft letter to Carmel on deposition dates 01| RIELLETT 31.50
8572008 wlephone conference w/ L'T) rvez upcoming depo ,1_— 0.2 RIELLETT 63.00
87520038 | telephony confirence with C._Bolton re:_depo LWL 0.1{RIELLETT 31.50
8/8:2005 attend deposition 23| RIELLETT 7R7.50
RiB2003 conference w4 client after deposition 0.3 RIELLETT " 94.50
8782005 review of memo Lo client on depo 0.1 | RJELLETT 31.50
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Ellett Law Offices, P.C.

2999 N, 44TH STREET
SUITE 550
PHOENIX, AZ 85018

BILLTO

- | Iehnston, Logan

Invoice for Legal Services

DATE

INVOICE #

8/29:2005

LTI080S

MATTERS

Stay Violaton

DATE DESCRIPTION HOURS RATE AMOUNT
KI&2005 draft reply to client an documents 0.1 |RJELLETT 31.50
822:2005 telephone call w €. Boliop & lease.message on o) L/\&“ 0.1 | RIELLELT 3150
§/22:2005 draft e-mail w C. Boltyn o kT 02| RIELLETT 63.00
8/23:2005 review of e-mail from C. Rolton & forward to LTI O V\.(L OV RIELLETT 330
8:24:2005 review of 01-885 docket re; wanscript - 0.1 1S Volguardsen 19.50
82472008 draft letter to client re: transcript 0.1}1SVolquardsen 19.50
§:24.2005 office vonference wi RIE pe: teanscript 0.1} ISVolquardsen 19.50
8262008 review of c-mail from LTJ on production B RIBLLETT 31.50
87262008 relephone call to LTI re: documents requested G1|RIELLETT 31.30
82620035 review of feuer fromn C. Bolton on production’LTJ ok 0O RIBLLETT 3150
8262003 telephone call to C. Bolton & leave message sk~ O[RIELLETT 3130
B/26:2003 telephone conference wi €. Bolion on documents R (i""’ 0| RIBLLETY 31.50

3 prodused .
Bi26:2003 review of e-mail from client on contents of documents 0.1 | RIELLETT 31.50
8i26/200%8 draft e-mail to client on his thoughis 0.1 RIELLETT 31.50
8726:2005 review of documents produced 02 RIELLETT 63.00
TOTAL $4,954.50
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