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SIGNED.

Dated: September 26, 2007

Aanee

RANDOLPH J. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES

BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

Inre

INTERNATIONAL FIBERCOM, INC., an
Arizona corporation, et al.,

Debtors.

Chapter 7

RJH through

/NN

MAUREEN GAUGHAN, Trustee,

V.

ZURICH AMERICAN INSU
COMPANY,
f/\ ehdant.
/\

A

A

er 0. 2:04-ap-00236

%P ION RE: CROSS MOTIONS FOR
PARTIAL SUMMARY JUDGMENT

The issue here\is whethg&r the geguring of a contingent liability through a security deposit

<" Debtor’s Chapter 7 Trustee Maureen Gaughan (“Trustee”) maintains that the

security deposit was made because of a written

contract entered into on March 1, 2001 (the

“Deductible Agreement”), that the debt was created at the time of this contract, and that payment

of the security deposit during the preference period constitutes an avoidable payment on account
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of an antecedent debt. The Court denies the summary judgment motions for both Zurich and
Trustee because the question of whether the payment of the security deposit was made to secure
future performance or was on account of an antecedent debt is a disputed material fact.
Factual Background
Debtor originally filed a Chapter 11 bankruptcy petition on February 13, 2002, which
was later converted to this Chapter 7 case. On March 1, 2001, prior to the petition date, Zurich
and Debtor entered into a Deductible Agreement for a workers compensation insurance policy,

Policy WC 3504164-00, with a coverage term of March 1, 2001-tkraugh March 1, 2002. The

subsequently defatijted in reimbursing Zurich for deductible amounts that had come due.

During the coverage period, Zurich provided continuous workers compensation insurance
coverage. Zurich also fulfilled its obligations to Debtor by making payments on claims arising

from pre- and post-petition incidents.
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To continue to operate as a legal entity, Debtor needed to maintain its workers
compensation insurance policies until sale of the business. After all of Debtor’s assets were sold
pursuant to entry of an order approving an expedited sale of all its assets on April 12, 2002,
Debtor no longer needed the workers compensation insurance coverage.

Trustee has sued Zurich for the recovery of the $500,000 security deposit as an avoidable
preference pursuant to 8 547 on the ground that it was paid on account of an antecedent debt
arising out of Debtor’s obligations to Zurich in the March 1, 2001 Deductible Agreement.

The Parties’ Positions

The parties do not dispute that the $500,000 securiy geposit paihom,December 19, 2001

constitutes a transfer, or that it was made within jhe pxefexence period] |Rather, the parties

would be a transfey/*“on account of” an antecedent debt. Since the security deposit was paid

more than Time months after the Deductible Agreement came into effect, Trustee asserts that this
was a transfer on account of the debt created by the Agreement and is therefore avoidable.
Zurich responds that since Debtor was current on its obligation to pay its deductibles

when the security deposit was paid, the deposit could not have been paid on account of an

3
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antecedent debt. To this point, Trustee argues that Zurich’s ability to draw down on the
collateral is irrelevant, and that the tender of the security deposit was supposed to have been
made in March under the terms of the Deductible Agreement.
Analysis
Section 547(b)(2) requires the Court to determine why the security deposit was paid. To
be a preference, the payment must have been “for or on account of” an antecedent debt." The
case law interpreting the meaning of the phrase “for or on account of” for purposes of

8§ 547(b)(2), however, is rather sparse.

including the regdirément that the transfer be on account of antecedent debt.® Here, Trustee has

111 U.S.C.A. § 547(b)(2) (2007).

2 Bank of Am. v. 203 N. LaSalle St. P’ship, 526 U.S. 434, 449-51 (1999).
*1d.

“1d. at 450-51.

> Rousey v. Jacoway, 544 U.S. 320, 326-27 (2005).

® 526 U.S. at 451-52.

! Randolph J. Haines, The Unwarranted Attack on New Value, 72 AM. BANKR. L.J. 387, 421-22 (Summer 1998).
4
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failed to establish that the transfer to Zurich was on account of antecedent debt. A jury
considering the transfer might conclude that Debtor made the transfer because it was
contractually obligated to do so. Or, it might conclude that the real reason for the payment was
to secure future obligations rather than to satisfy a past contractual obligation.® Or, a jury might
conclude that the proximate cause of Debtor’s payment was Debtor’s need to ensure continued
coverage and future performance by Zurich, which would clearly seem not to be on account of

the antecedent debt.*

8 See § 547(g).

istent with this analysis that it was an executory contract as of the petition date. This
Court’s previotsconefusion was based on a Deductible Agreement that expired prior to assumption. See Zurich Am.
Ins. Co. v. | ibercom, Inc. (In re Int’l Fibercom, Inc.), 311 B.R. 862 (Bankr. D. Ariz. 2004). As such, this Court
concluded that the Deductible Agreement was not an executory contract because failure of performance at that time
by Debtor would not have excused Zurich’s coverage of previous injuries under Arizona law. Id. In contrast, a
default by Debtor at the time of the transfer at issue would have entitled Zurich to cancel the Deductible Agreement
and thereby relieve Zurich from coverage of injuries that might occur after the cancellation. Accordingly, a finding
that the Deductible Agreement was an executory contract at the time of the transfer at issue is not inconsistent with
this Court’s prior analysis.

12 Alvarado v. Walsh (In re LCO Enterprises), 12 F.3d 938 (9th Cir. 1993) (finding no reason to ignore reality when
determining whether a hypothetical chapter 7 trustee would assume an executory contract).

5
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executory contract (albeit after it had expired) and then sold its business as a going concern
which necessitated Debtor maintain workers compensation insurance. Given this actual
resolution, it is reasonable to assume for purposes of the hypothetical liquidation analysis that the
Deductible Agreement would have been assumed on the petition date by a hypothetical chapter 7
trustee. Under such an assumption, the transfer to Zurich would not have constituted a
preference because pre-petition transfers made pursuant to a validly assumed executory contract
are not preferences.’® Moreover, Zurich’s receipt of the transfer did not entitle Zurich to more

than it would have received under a hypothetical liquidation analysisbecause any failure to make

Ronald S. Gellegt/ E4Q.
Eckert Segmans £herin & Mellott, L.L.C.
rgellert@eckertseamans.com

Attorneys for Defendant

3 Disbursements made pursuant to a validly assumed executory contract do not constitute a preference because any
outstanding antecedent debt must be paid as part of the required curing process.

14 Haines, supra note 7, at 422 n.182.
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Maureen Gaughan
P.O. Box 6729
Chandler, AZ 85246-6729

/s/ Pat Denk
Judicial Assistant
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