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SIGNED.

Dated: May 10, 2007

RANDOLPH J. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA
In re

DWAYNE L. SEITER and
PATRICIA L. SEITER,

Debtors.
MISTY ANN DIWAN,
Plaintiff,
V.
DWAYNE L. SEITER and NDUM DECISION RE
PATRICIA L. SEITER, DE ANTS’ MOTION FOR
MMARY JUDGMENT
De ts
_— )

asserts a defense of claim preclusion arising from the final

e Pinal County Superior Court in MCS Investment Limited Partnership v.
e§ Enterprises, CV 2005-00285.

¢ olaim preclusion defense is governed by the law of the state of Arizona.! The

Arizonataw-of claim preclusion requires four elements:

1. Final judgment on the merits;

2. Common identity of the parties;
3. Common identity of the subject matter; and

! Beseder, Inc. v. Osten Art, Inc., 2006 W.L. 2730769 (D.Ariz. Sept. 25, 2006)
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4. Common identity of the cause of action.?

The fact that the Pinal County Superior Court judgment was dismissal with
prejudice is sufficient to conclude that it was a final judgment on the merits. Moreover, the
evidence is clear that the parties, particularly the Plaintiff, actively participated in the litigation
for a significant period of time.

As to the identity of the parties and cause of action, Arizona follows a
transactional approach under which the test is “whether the same cause of action, or one so
closely related that its proof depends on the same facts, has once been litigated.”® Here the

undisputed facts reveal that the claim is for the same $500,000 investment or loan that was made

law of claim preclusion.

The undisputed fa

2 |d., citing Hall v. Lalli, 191 Ariz. 104, 106, 952 P.2d 748, 750 (App. 1997), affd 194 Ariz. 54,
977 P.2d 776 (1999).

* Rousselle v. Jewett, 101 Ariz. 510, 513, 421 P.2d 529 (1966).
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Clint W. Smith, Esq.
Clint W. Smith, P.C.
Attorneys for Defendants
clint.smith@azbar.org

/s/ Pat Denk
Judicial Assistant
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