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SIGNED.

Dated: June 24, 2008

RANDOLPH J. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

In re

Chapter 7

MATTHEW G. REGEVIG and
ANGELIA M. REGEVIG,

Debtors.

This issue here is whether a State M3

impermissible under the Supremacy Cl

Background Facts.

!Little v. Reaves (In re Reaves), 256 B.R. 306, 311 (9th Cir. BAP 2000).
2C.C.P. §703.120.

® Unless otherwise noted, all citations to the Bankruptcy Code are to 11 U.S.C. §§ 101 et seq.




© 00 N oo o b~ w N Pk

N NN N N N N NN R B RBP B R R R R Rk
© N O 0 A W N P O © 0 N O 0 M W N P O

The Debtors do not claim any homestead, and therefore have elected to claim
exemptions pursuant to C.C.P. § 703.140(b). They have claimed one motor vehicle (a 1995
Chevy Suburban, to the extent of the exempt value of $3,300) pursuant to C.C.P. §
703.140(b)(2), and they have claimed four motor vehicles (a Kawasaki, an inoperable 1970
Chevy Nova, and two quads) having a total value of less than $6,000 pursuant to the “wild card”
exemption® provided by C.C.P. § 703.140(b)(5). If they had elected the other general set of
exemptions the motor vehicle exemption would be limited to a value of $2,550, and there would
be no “wild card” exemption available to exempt the other motor vehicles.

Analysis

R cyexemptions must be claimed jointly by the spouses. The values of
exempt by these debtors is well below both maximums.

V1 (“the law of the United States . . . shall be the supreme Law of the Land”).

Art. 1, 8 8, cl. 4 (“The Congress shall have Power . . .To establish . . . uniform
Laws on the subjéc/of Bankruptcies throughout the United States.”).

"InTe Lennen, 71 B.R. 80, 82-83 (Bankr. N.D. Cal. 1987). The Court has heard informally that
that opinion was reversed by an unpublished District Court ruling. The reversal, if accurate, has no
effect on the analysis here because this Court cites Lennen only for its discussion of legislative history
and for the cogency of its analysis, not for any precedential value. The Court is also aware the 10"
Circuit rejected the analysis of Lennen under the Uniformity Clause, but did not address the Supremacy
Clause analysis. In re Kulp, 949 F.2d 1106, 1109 n.3 (10" Cir. 1991).
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although several subsequent decisions by the Ninth Circuit and the Ninth Circuit BAP have
considered the California exemption scheme and some have even upheld debtors’ claims of
exemption under C.C.P. 8 703.140(b), none of them seems to have expressly or directly rejected
the analysis and holding of Lennen.?

Lennen explains the history of the confusing California statutory scheme. When
the Bankruptcy Code was first enacted, it apparently permitted joint debtors in non-opt-out
states to “stack” exemptions by having one of them claim the state exemptions and the other the
Bankruptcy Code exemptions. California sought to prohibit that by a statute in 1981, but it was

invalidated as violating the Supremacy Clause.® In 1983, California sought to achieve the same

result by opting out of the bankruptcy exemptions but proyfdirfg that debtogs could select

Amendments and Federal Judgship Act of
ater on July 10, 1984. It amended Bankruptcy Code §

contrary); Flinnx. Morris (In re Steward), 227 B.R. 895 (9th Cir. BAP 1998) (upholding and applying
provision/of 8 703.140 providing that if both spouses do not agree to elect those exemptions, they are
limited to the 8 704 exemptions).

°In re Lee, 22 B.R. 977 (Bankr. C.D. Cal. 1982); In re Stacey, 24 B.R. 97 (Bankr. S.D. Cal.
1982).

%In re Garrido, 43 B.R. 289 (Bankr. S.D. Cal. 1984).
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difference between the Bankruptcy Code exemptions and California’s new 8§ 703.140, which
otherwise tracked the Bankruptcy Code’s exemption amounts. It was apparently this divergence
that caused the Lennen court to conclude that California’s § 703.140 violated both the
Supremacy Clause and the Uniformity Clause.

Today, California’s bankruptcy-only wildcard exemption remains approximately
double the amount of the Bankruptcy Code’s wildcard exemption for individual debtors.** Most
of California’s other bankruptcy-only exemptions are virtually identical to the Bankruptcy
Code’s exemptions. For example, California’s bankruptcy-only motor vehicle exemption is

$3,300, whereas the Bankruptcy Code’s motor vehicle exemptionis $3,225. Such minor

not de minimis. More importantly, Calits
debtors generally, outside of ha
0Q07 But if that debtor filed bankruptcy and

M d exempt it from the bankruptcy estate through the

laws wag/contintied in the Bankruptcy Act of 1898. But the Ninth Circuit held that it does not

1 See note 4 supra.

2Randolph J. Haines, Getting to Abrogation, 75 AM.BANKR.L.J. 447, 463 (2001), citing
CHARLES WARREN, BANKRUPTCY IN UNITED STATES HISTORY 100-10 (1935).
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give the states a “free hand to circumscribe the powers of the bankruptcy trustee” and does not
permit states to render property exempt in a bankruptcy case that would not be exempt outside
of bankruptcy.** And although that case was decided under the 1898 Act, nothing in the Code
has expanded the power of states to define bankruptcy-only exemptions. As originally adopted
the Code retained essentially the same recognition of states’ general exemption laws, and the
BAPCPA amendments significantly restricted even that ability, albeit in ways not relevant
here.** Consequently the Ninth Circuit’s Act decision that the Supremacy Clause forbids states

to enact bankruptcy-specific exemption laws remains good law today.

motor vehicles as exempt by using the Ban

values claimed do not exceed its cap of
But neither a Supremacy Cls

demonstration of actual prejugice-a

e Ninth Circuit used an entirely

aNfornia’s preference provision applicable in

¥nTe Kenter, 505 F.2d 228, 230 (9th Cir. 1974) (invalidating, under the Supremacy Clause, a
California law attempting to preclude trustees and other assignees by operation of law from reaching a
debtor’s cause of action, but not exempting it from the reach of other judgment creditors).

1See, e.g., Code §8 522(b)(3), 522(0), 522(p) & 522(q).

15 Sherwood Partners, Inc. v. Lycos, Inc., 394 F.3d 1198, 1203-06 (9" Cir. 2005).
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room for the States to supplement it.””*® Here, Congress has pervasively defined the exemptions
that a state may permit a debtor to claim only in a bankruptcy case, even if they are not
generally exempt from creditors outside of bankruptcy. Those are the exemptions defined by
Bankruptcy Code § 522(d). And Congress further specified exactly how a state may make those
bankruptcy-specific exemptions available — by not opting out pursuant to Code 8§ 522(b)(2).
Where Congress has already defined both the substantive law and the procedure, in a pervasive
federal scheme that generally pre-empts State legislation, Congress has occupied the field.
There simply is no room for states to adopt their own bankruptcy-specific exemptions by a

procedure other than that provided by the Code, i.e., not opting out of the Bankruptcy Code’s

exemptions.

Given the analysis in Urban,"” the Uniforfit\xClause challefga might not stand.

ate Uniformity, or perhaps Urban means

ied so long as the trustee in any state gets what

18 1d. at 1200, quoting Pacific Gas & Electric Co. v. State Energy Resources Conservation &
Dev. Comm., 461 U.S. 190, 203-04 (1983).

" In re Urban, 375 B.R. 882 (9th Cir. BAP 2007).
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appeal this decision.

DATED AND SIGNED ABOVE

Copy of the foregoing e-mailed
this 24th day of June, 2008, to:

Charles M. Leftwich, Esq.
Clark Law Office
Attorneys for Debtors
cml@clarklawaz.com

Terry A. Dake, Esq.
Terry A. Dake, Ltd.
Attorney for Ch 7 Trustee Jill Ford
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/sl Pat Denk
Judicial Assistant




