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SIGNED.

Dated: November 01, 2007

Mo b gl

JAMES M. MARLAR
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Inre: Chapter 11

)

)

)  Case No. A
TURNER-DUNN HOMES, INC., and others, g

)

)

)

Debtors.

In this case, there is no dispute that there are several creditors with allowed secured claims

who stand to benefit from the Trustee's prompt action to preserve and then sell the property, and to assist

! The Trustee has indicated that he does not seek a surcharge against RDC Construction,
and has paid it its allowed claim of $10,974.73.
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in resolving--through litigation and ultimately settlement--the various priority disputes which entangled
OSB, the mechanics' lienholders, and another junior secured creditor, WRI. As the Trustee pointed out at
oral argument, no such party has contended that they were prepared to save the property from the senior
lienholder's $24 million claim at any looming foreclosure sale.

After paying off the OSB debt of approximately $24 million, the Trustee now has on hand
slightly under $4.3 million. Once the surcharge issue is resolved, the Trustee is prepared to distribute most
of that cash to the settling secured creditors. The Trustee will be paying them pursuant to their recognized

secured claims, and the Settlement Agreement that has been recently approved by this court.

To date, the Trustee has paid the senior secured creditor, OSB, approximately $24 million,

measured by the actual expenses and professional fees of the Trustee, rather than by what they contend is

2 RDC has appealed from that decision, but there is no stay pending appeal currently in

effect.
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an arbitrary figure, and (3) the surcharge request is not reasonable and the Trustee's efforts did not benefit
them.

The objecting creditors also claim that the Trustee has failed to prove that surcharge was
reasonable, necessary, and beneficial to them, and cite the Ninth Circuit's case of In re Cascade Hydraulics
and Utility Service, Inc., 815 F.2d 546, 548 (9th Cir. 1987) for support.

Each argument will be discussed.

1. Benefit to Secured Creditors

the litigation which no doubt has cost the various lienholders substantial sums in attorneys' fees, as well as

a loss of the time value of money.
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Indeed, the Trustee's positive efforts to gain accord in such a negative atmosphere was
constant and consistent. The Trustee's sale of the property was an absolute necessity, and on this record,
he loyally maximized its monetary value for the benefit of all those who now question his request for a
surcharge under § 506(c).

The facts of the Cascade case, on which the objecting creditors rely, are distinguishable from
the instant one. In that case, the debtor remained in possession and continued to use a single bank's
collateral, which consisted of goods, merchandise, and inventory. The court allowed the continued use of
the bank's security pursuant to an adequate protection order and budget. Five months later, the debtor was

forced to liquidate, and attempted to charge routine administrative expenses against the bank's collateral.

to the secured creditor during the aborted reorganization.

Our situation is far different. Here there we

2. Necessity

ion is whether the Trustee's efforts were necessary to accomplish this result.
A Trustee is the repre ive of the estate, 11 U.S.C. § 323, and is charged with a fiduciary duty to act in

the best interests of all creditors. In re Perez, 30 F.3d 1209, 1214 n.5 (9th Cir. 1994) (citing § 1107(a)); see

3
reorganization.

Despite having been in this case for 14 months, the Debtors have never filed a plan of
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also Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 7-10, 120 S.Ct. 1942,
1948-49 (2000) (discussing the trustee's unique role in the bankruptcy proceedings and authority to enforce
the provisions of § 506(c)). His duties include selling secured property. See 11 U.S.C. § 363.

No party has argued that the Trustee did not act diligently, nor that he forsook his
responsibilities as the estate representative. The entire administrative file in this case supports the Trustee's
decision to sell the Debtors' property, because there was no money with which to reorganize (indeed, OSB
advanced funds to protect the property from vandalism, weather, and other threats), and the only option
available was to find a buyer. The Trustee did that which was necessary. He found a buyer and closed the
sale. Money was made available to pay the secured creditors. The Trustee made all the difference in this

case, and it was positive.

A trustee was sought by the secured creditors, and h&took the necessaly steps to preserve,

protect, and sell the valuable estate assets for the benefit of creditors. The frustee has satisfied

his burden of proof on this issue.

inquiry here.

A favorite phrase of Arizona Supreme Court Justice Levi Udall.

5
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4. Reasonableness Versus Expenses

The reasonableness of the surcharge, according to the objecting creditors, must be tested by
a day-by-day, hourly, and itemized timesheet task analysis, rather than by what they consider to be an
"arbitrary™ $895,000 surcharge request.

The court disagrees that this is the only proper way to arrive at the amount of the surcharge.

In determining § 506(c) reasonableness, there are many ways to view such issue.

A. The Real Estate Commission Method

knowledge. In a gaseAhyblving the bankruptcy judge's estimate of an interest rate, wherein a litigant

challenged a bankruptcy court's decision as "arbitrary,” the Circuit noted:
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To some degree that may be true. But rough estimates are better than
no estimates. We are willing to rely on the expertise of the
bankruptcy judge in a case such as this, particularly where no
contrary evidence was introduced. A bankruptcy court should be
accorded substantial deference in these matters because it has "almost
daily experience with the rates charged by actual commercial lenders
and other financier's [sic] of chapter 11 debtors.” In re Fi-Hi Pizza,
40 B.R. 258, 271 (Bankr. D.Mass.1984). We uphold the bankruptcy
court's judgment here.

In re Camino Real Landscape Maintenance Contractors, 818 F.2d 1503, 1508 (9th Cir. 1987); see also,
FED. R. EvID. 201(b), (¢) (judicial notice). The same reasoning holds true when it comes to real estate
broker's commissions. In fact, it is far easier for a court to know what a broker's commission would be than

to calculate "risk factors™ and interest rates. See, e.g., In re Fowler, 903 F.2d 694 (9th Cir.1990) (interest

rate analysis).

By this measure, the Trustee's requested surchargg0f&895,000 on a 329 million sale is only

Trustee's Fee

$0-5,000 $1,250 (25%)

004 - 50,000 4,500 (10%)

50,001 - 1,000,000 47,500 (5%)

,001 - 29,000,000 840,000 (3%)
$893,250

Inaddition, the Trustee noted that his costs to date have been $43,750, broker fees make up another $50,000,

and accounting fees are approximately $20,000. All of these figures, then, add up to $1,007,000.
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Here, the lienholders consented to the appointment of a trustee. Although, on all the facts,
such consent might not have amounted to an implied consent to the surcharge, it is a significant factor
concerning the reasonableness of including the Trustee's fee in the surcharge amount. See, e.g., In re Bob
Grissett Golf Shoppes, Inc., 50 B.R. 598, 609 (Bankr. E.D. Va. 1985) (A secured creditor who knows the
debtor's estate has no unencumbered assets and nevertheless moves for appointment of a trustee cannot by
that means transfer to a third party, such as the trustee, the burden of financing the liquidation.").

To date, the Trustee has collected a portion of the requested surcharge, in the sum of

$240,000, from OSB without a fight. He still seeks $655,000 from those remaining creditors who will share

over $4 million, which sum would not otherwise have been available but for the Trustee's efforts.

submitted time-sheets, and it is therefore premature to allocate a surcharge without that information.
The court disagrees, because even without specific timesheets, the reasonableness of the

surcharge amount can be measured in other ways, as noted above.
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As previously analyzed by either the broker commission or trustee fee methods, without even
considering the Trustee's attorneys' time or tasks, a surcharge is suggested as ranging between $1,007,000
to $2,900,000. Were the court to also factor in the attorneys' time, the lesser figure of $1,007,000 would
only increase.

The court finds that it is neither necessary nor required, at this time, to adjudicate the
attorneys' time spent on this aspect, because doing so would not appreciably change the outcome, or if it did
change it, the surcharge would move up, not down.

The issues surrounding the ultimate reasonableness of the Trustee's fee and his attorneys' fees

will not be decided by this motion or this decision. This decision today only addresses the reasonableness

estate's professionals,
ced below $895,000,

e objecting secured

the ultimate amounts netwAvailable for distribution to the secured creditors, who likely would have been
left with nothing but for his efforts.
After considering the pleadings, the law, and the facts of this entire case, the court finds that

the requested total surcharge of $895,000 is fair, reasonable and of great benefit to the secured creditors,
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because, but for the Trustee's efforts, this estate's value to the secured creditors, especially those junior to
0SB, would most likely have been lost. The Trustee's settlement with OSB for $240,000 does not alter the
finding that the $895,000 total surcharge is fair, reasonable, and appropriate.

Therefore, the court finding that the surcharge is appropriate, reasonable, has conferred a
benefit on the secured creditors, the court will enter an order granting the Trustee's motion in the amount

of $895,000, and overruling the objections to the Trustee's motion.

DATED AND SIGNED ABOVE.

10
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COPIES served as indicated below on the
date signed above:

Adam B. Nach, Allison M. Lauritson and Lisa Banen
Lane & Nach, P.C.

2025 N. Third St., #157

Phoenix, AZ 85004

Email: adam.nach@azbar.org,
allison.lauritson@Ilane-nach.com, lisa.banen@Ilane-
nach.com

Attorneys for A Company Portable Restrooms

Daniel P. Collins and Margaret A. Gillespie
Collins, May, Potenza, Baran & Gillespie
2210 Chase Tower, 201 N. Central Ave.
Phoenix, AZ 85004-0022

Email: dcollins@cmpbglaw.com

Email: mgillespie@cmpbglaw.com
Attorneys for Robert P. Abele, Trustee

William J. Simon

Tiffany & Bosco

2525 E Camelback Rd., #300

Phoenix, AZ 85016-4237

Email: jal@tblaw.com

Attorneys for Alliance Lumber and Kay Construction

Don C. Fletcher

The Cavanagh Law Firm
1850 N. Central Ave., #2400
Phoenix, AZ 85004

Email: dfletcher@cava w.com
Attorneys for Plaintft BC1 Bebdyt Concrete

James F. Wees

Wees Law Firm

2600 N. Central Ave., # 635

Phoenix, AZ 85004

Email: james@weeslawfirm.com

Attorneys for Chas Roberts Air Conditioning

Carolyn J. JohHs

Michael C. Zukowski and Ernest Collins, Jr.
Beaugureau, Zukowski & Hancock, P.C.
2111 E. Highland Ave., #255

Phoenix, AZ 85016

4
Email: mzukowski@bzhlaw.com, ecollins@pzZhlaw: %
Attorneys for Diversified Roofing Al

@gkshlaw.com
r Gale Contractor Services

William Novotny and Robert A. Shu
Mariscal, Weeks, Mclintyre & Fri
2901 N. Central Ave., #200
Phoenix, AZ 85012-2705

Email:

\ John D. Parker, Il

Parker Law Firm, PLC

41 E. Palm Ln., #111
Phoenix, AZ 85004
Email: jparker@ptlaw.net
Attorneys for Jordan Company

Attorneys
Association

Robert P. Harris

Quarles & Brady LLP

Two N. Central Ave., #200
Phoenix, AZ 85004

Email: rharris@quarles.com
Attorneys for Mitchell Electric

Joshua W. Wolfshoél_\y

Porter & Hedges LLP

1000 Main St., 36th Floor

Houston, TX 77002

Email: jwolfshohl@porterhedges.com
Attorneys for Mitchell Electric

Howard C. Meyers

Burch & Cracchiolo, P.A.

702 E. Osborn, #200

Phoenix, AZ 85014

Email: hmeyers@bcattorneys.com
Attorneys for New Century Holdings
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Gregory P. Gillis

Jaburg & Wilk PC

14500 N. Northsight Blvd., #116
Scottsdale, AZ 85260

Email: gpg@jaburgwilk.com
Attorneys for Pacific Pools and Spas

Steven M. Cox

Waterfall Economidis Caldwell Hanshaw & Villamana,
5210 E. Williams Cir., #800

Tucson, AZ 85711

Email smcox@wechv.com

Attorneys for RDC Construction

Christopher J. Berry

Berry and Associates

101 N. First Ave., #1800

Phoenix, AZ 85003

Email: cherry@berryandassoc.com
Attorneys for Riggs Plumbing

Bradley Pack

Engelman Berger, PC

3636 N. Central Ave., Suite 700
Phoenix, AZ 85012-1936

Email: bpack@courts.sp.state.az.us

Ryan Christopher Skiver

Britt Law Group PC

2525 E. Camelback Rd., #900
Phoenix, AZ 85016

Email: rskiver@brittlawgroup.com
Attorneys for Triple S Fence Co.

Gary V. Ringler

7303 W. Boston St.
Chandler, AZ 85226
Email: garyvringler

Steve A. McQueen

Pagel, Davis & Hill, P.C.

1415 Louisiana, 22nd Floor
Houston, TX 77002

Email: dam@pdhlaw.com
Attorneys for Trussway, Inc. West
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Joseph E. Cotterman, Jaclyn D. Malka, Thomas A. Ma
Gallagher & Kennedy, P.A.

2575 E. Camelback Rd.

Phoenix, AZ 85016-9225

Email: jec@gknet.com, jaclyn.malka@gknetsg
tam@gknet.com

Attorneys for WRI Investments, OTM@ Ban

S

25Q N. Dri
Sostts
Scsft.Cohen@SacksTierney.com

for WRI Investments |11

Two N. Central Ave., 18th Flogr
Phoenix, AZ 85004
Attorneys for Ohio S(arvngs Ban

Phoenix, AZ 85003-1706
U.S. Mail

Kevin J. Blakley Email: kblakle law.com Q Office of the United States Trustee
Gammage & Burnham, P.L.C. 230 North First Avenue, Suite 204

rrester ar.o

Cary S. Forrester

Alan A. Meda Email: ameda@stinsonmoheck.com
Stinson Morrison Hecker, LLP

1850 N. Central Ave., Suite 2100

Phoenix, AZ 85004-4584

By /s/ M. B. Thom
Judicial Assis
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