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In re:

FIRST MAGNUS FINANCIAL

CORPORATION,

SIGNED.

Dated: June 26, 2008

Mo b gl

JAMES M. MARLAR
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Chapter 11
No. 4:07-bk<Q
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PREFACE

The issue presented is one of first impression involving interpretation of the amended
Code. In arelated case involving 264 other employees who sought an administrative claim under
the "WARN Act," this court denied their request on June 20, 2008 (Dkts. #3675 and #3676).

As the legal issues involving the instant California Claimants are the same as those
involving the WARN Act claimants, the court incorporates its WARN Act Memorandum Decision

by reference (Dkt. #3675).

JURISDICTION

Jurisdiction over this core matter is unqu ned. 8% 57(b)(2)(A), (B) and
(0); 28 U.S.C. § 1334.

th individual or corporation, as the case may be, earned within 180 days before
the date of the filing of the petition or the date of the cessation of the debtor's
business, whichever occurs first, for--

(A)  wages, salaries, or commissions, including vacation, severance, and sick
leave pay earned by an individual; or
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Each California Claimant has filed a motion for allowance, and immediate payment,
of an administrative expense claim consisting of wages and reasonable attorneys' fees. The claims
are for $5,418.25, $11,275.75 and $12,752.75, respectively.

California Claimants style these as "wage continuation claims" pursuant to the
provisions of the California Labor Code. California law provides that "[i]f an employer discharges
an employee, the wages earned and unpaid at the time of discharge are due and payable
immediately. . ... " CAL.LAB. CoDE § 201(a). Anemployer who willfully fails to pay wages within
72 hours of layoff shall be subject to an action and penalty in the amount of such wages plus
reasonable attorney's fees from the due date thereof up to 30 days; these are referred to in the case
law as "waiting time" penalties. See Grant-Burton v. Covenan NI Cal. App. 4th 1361,

1377, 122 Cal. Rptr. 2d 204, 218 (Ct. App. 2002); CAL. LABSCODE § 203,1aRd § 218.5. Since

(5) Fifth, allowed unsecured

(A)

(B)

nultiplied by $10,950 [FN1]; less

e aggregate amount paid to such employees under
paragraph (4) of this subsection, plus the aggregate amount
paid by the estate on behalf of such employees to any other
employee benefit plan.

2 Section 203 proyigés in pertinent part:

pK willfully fails to pay, without abatement or reduction, in accordance with
Sections 201, 201.5, 202 and 205.5, any wages of an employee who is discharged or who
quits, the wages of the employee shall continue as a penalty from the due date thereof at
the same rate until paid or until an action therefor is commenced; but the wages shall not
continue for more than 30 days.

CAL. LAB. CODE § 203.




© 0O N oo o B~ W NP

N RN N N N N N N DN PR P PR R R R R R
0o N o o0 B~ WO DN PO ©o 0O N oo ok~ O wWw N+ o

date through September 15, 2007. Debtor's voluntary chapter 11 petition was filed on August 21,
2007; therefore, twenty-five (25) days of this penalty period ran post-petition. That is the portion
that California Claimants seek to be allowed as administrative expense, pursuant to §
503(b)(2)(A)(i1) of the Bankruptcy Code. This section provides:
(b)  After notice and a hearing, there shall be allowed administrative expenses,
other than claims allowed under section 502(f) of this title, including--

DA thela%t_ual, necessary costs and expenses of preserving the estate
including--

tl proceeding or

(i)  wages and benefits awarded pursuant
. d as back pay

or to whether any services\ye leres t determines
that payment of wages/and i of the operation
of this clause will nef st g e probability of
layoff or termination O pr of nonpayment of
domestic suppo ligatiQ ase under this title;

11 U.S.C. § 503.

IVE CLAIM STATUS

s is reserved for claims that arise post-petition and that constitute

actual and necessary cgsgs and expenses of preserving the estate; California Claimants merely

assert "construct rage claims and have not shown that the attorney's fees were either reasonable
or necessary. Finally, Debtor contends that the termination of these employees was not "willful,"

and therefore cannot be a violation of California law.
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DISCUSSION

A. History of the California Labor Code and Bankruptcy Priority

California Labor Code § 203 mandates a penalty for any employer who willfully fails
to comply with the wage payment provisions of section 201. In such a case, “... the wages of the
employee shall continue as a penalty from the due date thereof at the same rate until paid or until

an action therefor is commenced; but the wages shall not continue for more than 30 days.”

The reasons for this penalty provision are clegk- tepolicy has lon

favored the “full and prompt payment of wages du€ 2 ' %
‘[W]ages are not ordinary debts.... [B]ecause ofthe
average worker and, in particular, his dependeqceQn wages for the\necessities
of life for himself and his family, it is essertjalNo tqe public
receive his pay’ promptly.” . ...

(citations omitted).

The legal ¢
law claim based on non-fedotiable YMghts/ $ee Lividas v. Bradshaw, 512 U.S. 107, 124-25, 114
S.Ct. 2068, 129 S ): B a V. 20th Century Fox Film Corp., 69 F. Supp. 2d 1195,

P, most courts treated back pay claims as “wages,” rather than as a

hem priority treatment under 8 507(a). See, e.q., In re Palau Corp., 18

F.3d 746 (9th Cir, 1 an NLRB claim for "constructive" wages or back pay was determined by
federal labor law, and bankruptcy law determined only whether the claim should be given priority;

In re Cargo, Inc., 138 B.R. 923, 927 (Bankr. N.D. lowa 1992) (rejecting the trustee’s position that

federal WARN Act wage claims were “penalties”). The Cargo court found that the WARN claims
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were similar to severance pay at termination in lieu of notice of termination. See id. (citing Matter

of Health Maintenance Foundation, 680 F.2d 619, 621 (9th Cir. 1982) (severance pay at termination

in lieu of notice is entitled to priority payment as cost of administration).

Neither did our Ninth Circuit Bankruptcy Appellate Panel ("BAP") disallow, as an
administrative priority, a claim for back pay under the same California statute, on the basis that it
was a "penalty.” In re Metro Fulfillment, Inc., 294 B.R. 306, 312 (9th Cir. BAP 2003) (whether or

not CAL. LAB. CoDE § 203 penalty wages were compensatory or punitive was not dispositive

because the penalty wages arose out of the debtor's failure to comply with its obligations under state

law, and thus was incidental to the operation of the business.)

wages . . . do not constitute actual and necs
308-09.

1S court is whether such back pay claims are entitled to

nder the amended Bankruptcy Code and where the employees were
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B. The Bankruptcy Code

All of the reasoning set forth by this court in deciding the former employees' WARN
Act claims applies equally to the claims made by these California Claimants under the California
Labor Code. Accordingly, there is no separate need to restate that decision. Its reasoning is
incorporated herein by reference. (See Dkt. #3675, #3676.)

CONCLUSION

A separate order will be entered which denigs Iifgrnia Claimants any

administrative claim against this estate.

DATED AND SIGNED ABOVE@




