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SIGNED.

Dated: March 19, 2008

Mo b gl

U JAMES M. MARLAR

U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

In re: Chapter 13
PATRICIA FARNSWORTH, No. 4:07-bK-02
Debtor.

. He filed a timely objection to her

fails to take into account an equitable

determine whether the Debtor's claim of homestead is superior to any equitable lien held by White.

After considering all points of view, the court now rules.
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FACTS AND PROCEDURE IN BANKRUPTCY

In 2004, while White and the Debtor were engaged to be married, the Debtor
purchased real property in her name only, known as 16485 W. Spur Bell Lane, Marana. She used
$10,000 of White's money and $3,000 of her own money as the down payment for the purchase.

After living together in the residence for a brief time, the couple broke up in 2005 and
the Debtor locked White out of the premises. White filed a complaint in Pima County Superior
Court, and recorded a notice of lis pendens on December 16, 2005, nearly two years before the

bankruptcy filing. Following a trial, the Superior Court filed its Minute Entry on September 13,

Sre; Entry order, although signed by the judge, directed White to

dgment/ Thus, the Minute Entry order was not the final judgment. See In re
R. 9th Cir. BAP 1995); see also Smith v. Ariz. Citizens Clean Elections
Com'n, 212 Ariz, 402/4X5, 132 P.3d 1187, 1195 (2006) (notice of appeal filed after issuance of
an unsclgned mi er need not be dismissed as premature where a subsequent judgment is
entere

2 Section 33-1101(A2_(1) provides for a $150,000 homestead exemption. Debtor did
not explain how she reached the figure of $103,000, which would appear to be $10,000 above
her allowed exemption amount, after subtracting the deed of trust consensual lien. ($150,000
minus $57,000 equals $93,000).
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White filed a secured proof of claim against the estate, pursuant to his equitable lien
and lis pendens in the total amount of $21,685.10.® In his objection to the Debtor's claimed
homestead exemption, White maintained that the claimed exemption "impairs his lien" (emphasis
supplied).

The Debtor filed her response, in which she contends that there is no equitable lien
against the property, notwithstanding the lis pendens, and that, even if reduced to a judgment lien,
itwould be avoidable by the bankruptcy court under 8 522()(1)(A) (provision for avoiding "judicial
liens™) or 8§ 547(b) (provision for avoiding preferential transfers). Inessence, the Debtor is objecting

to White's status as a secured creditor.

1. Whether White's claiminther

trustee (or to the chapter 13 Debtor).
2. Whether White's equitak
pursuant to state law.
3. Whether White

Debtor's homestead exemptig

A. Property Rights

ssUe for this court to determine is the nature of White's interest in or
claim to the Debtor's erty. Once decided, then the consequences of that interest will reveal

themselves. It undamental bankruptcy concept that property rights are to be determined

_ ®  Inclaiming $21,685.10, White added to the $10,000 equitable lien, the post-
udgment interest, as well as his attorney's fees and costs which the Superior Court instructed
im to include in the form of judgment.
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pursuant to state law. Butner v. United States, 440 U.S. 48, 55 (1979). Courts must look to state
law to determine the validity, nature and effect of liens. In re Southern Cal. Plastics, 165 F.3d 1243,
1248 (9th Cir. 1999). Itis also fundamental that a trustee can gain no better interest in property than
was held by the debtor.* Matter of Forester, 529 F.2d 310, 316 (9th Cir. 1976).

B. The Legal Effects of the Lis Pendens in the Bankruptcy Case

Working backward, we know that White's 2005 litigation against the Debtor

concerned his claim to a legal interest in the residence to which the Debtor now holds legal title.

When White began his lawsuit, he caused a lis pendens to be regardega Pisqa County, where the

review denied (1992
It 157ats0 the law of Arizona that any property in litigation, against which a lis pendens

has been filed, is "in custodia legis," a Latin term meaning "in the custody of the law" and "taken

4 Here, the chapter 13 Trustee has taken no position on this issue.

4
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into the court's charge during pending litigation over it." Warrenv. Whitehall Income Fund 86, 170
Ariz. 241, 823 P.2d 689 (App. 1991), review denied (1992); see also BLACK'S LAW DICTIONARY
(8th ed. 2004).

In reviewing the propriety of a lis pendens, courts are reminded to avoid reaching the
merits of the complaint unless it is necessary to resolve the issues. TWE Retirement Fund Trust v.
Ream, 198 Ariz. 268, 271, 8 P.3d 1182, 1185 (App. 2000). Here, the Superior Court has now
already decided the merits, and what is left is only entry of a formal judgment subjecting the
property to the payment of the debt. Wolfswinkel v. Super. Ct., 145 Ariz. 154, 156, 700 P.2d 852,
854 (App. 1985). Therefore, the task of the bankruptcy court is to harmonize state law with the

Bankruptcy Code.
On the date that the Debtor filed bankrupt

to when the lis pendens
state court judg
pendens, Dege
litigant's Atjé
pendens,
Court, 151 Ariz. 600, 603/ 729 P.2d 954, 957 (App. 1986) (noting that Arizona's lis pendens statute
was taken from Tormer § 409 of the CAL. CobE OF CIV. P.).

In the Ninth Circuit, an equitable lien can only be avoided by a bankruptcy trustee,

who is deemed to have had no actual or constructive notice of it. In re Chenich, 100 B.R. 512, 515




© o0 N oo o A W NP

S T N T N N T N I T I R e e L N e N T ol e =
© N o O B~ WO N PFP O © 0o N o o~ W N Rk O

(9th Cir. BAP 1987) (citing Stepp v. McAdams, 88 F.2d 925, 928 (9th Cir. 1937)). Here, however,
the prior recordation of the lis pendens deprives the trustee of his "deemed" status, and gives him
the required notice. Therefore, the effect of the lis pendens, in this case, was to give White an
interest in the homestead that is superior to the trustee, and thus defeats the bankruptcy trustee's
"strong-arm™ rights.

Nor could the bankruptcy trustee avoid the lien as a preferential transfer, under 8 547,
because any "transfer" of the superior interest occurred on the date of the filing of the lis pendens.
Lane, 980 F.2d at 606. The lis pendens was filed on December 16, 2005, which was more than one
year before the petition date, and therefore, outside of the preference period for a transfer to an
“insider." 11 U.S.C. 8 547(b)(4)(B).

C. The Leqgal Effect of a Valid Equitable Lier on t mesteaded Property

pmestead provided for in § 33-1101, subsection A is exempt from
¢ss and from sale under a judgment or lien, except:

1. A consensual lien, including a mortgage or deed
of trust, or contract of conveyance.

2. A lien for labor or materials claimed pursuant to
§ 33-981.
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3. A lien for child support arrearages or spousal
maintenance arrearages. An award of court
ordered support is not a lien for the purposes of
this paragraph unless one of the following applies:

(@  Anarrearage lien has been reduced
to judgment.

(b)  Alien exists pursuant to § 25-516.

(c)  The court orders a specific security
interest of the property for support.

4. To the extent that a judgment or other lien may be
satisfied from the equity of the debtor exceeding
the homestead exemption under § 33-1101.

B.  Asaleas described in subsection A of this secti
subsection A, paragraph 1, 2, 3 or 4 of this 3
not convey an interest in the homestgédd :
judgment existing before or after the hgmgstead is estab|is

and not excepted b
i lid arl?d doe)s/

maintains that his equitable lien is an exceptio

The Debtor counters tha

Ah equitaplée/lien is a right, enforceable only in equity, to have a demand satisfied
from a particulay~fundor specific property, when one does not have possession or title to such
property. BLACK'S LAwW DICTIONARY, "Lien" (8th ed. 2004). Put another way,

a] equitable lien is a right over property constituting an encumbrance, so that

the property itself may be proceeded against in an equitable action and either
sold or sequestered upon proof of a contract out of which the lien could grow

7
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?_r of a duty on the part of the holder so as to give the other party a charge or
ien on it.

Wolfswinkel, 145 Ariz. at 156, 700 P.2d at 854.

An equitable lien can arise in different ways. First, in an express contract, the parties
can indicate an intent to charge or appropriate particular property as security for an obligation. S.R.
Kalmanoff v. Weitz, 8 Ariz. App. 171, 172, 444 P.3d 728, 729 (App. 1968). When such an
agreement exists, courts will likely order the lien to relate back to the time of the agreement. See
Inre Aumiller, 168 B.R. 811, 821 n.20 (Bankr. D. Col. 1994) (lien related back to date of execution

of a deed of trust).

Second, an equitable lien can also arise from the parties-eenduct and facts of the case

to purchase a home, and the court imposed an equitable lien on the home. 160 Ariz. at 470, 773
P.2d at 365.
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Such equitable liens arise most commonly in divorce decrees, in order to effectively
collateralize a future obligation, when a party is required to make equalization payments. See, e.g.,
Tester v. Tester, 123 Ariz. 41, 43,597 P.2d 194, 196 (App. 1979); Bryan v. Nelson, 180 Ariz. 366,
368-69, 884 P.2d 252 (App. 1994); In re Pederson, 78 B.$. 264 (9th Cir. BAP 1987), aff'd, 875
F.2d 781 (9th Cir. 1989); ARIz. REV. STAT. 88 25-318(C), (D) and (E) (a codification of the
equitable principles). These judicially imposed liens typically are not retroactive, but take effect
upon judgment.

There isno question that, once entered, White's judgment will become a judgment lien

for a definite sum. See Nelson, 180 Ariz. at 368-69. The equitable lien portion, which will be

back doctrine applicable to the lis pendens recordation).

Debtor to use the homestead law or bankruptcy law to

ron 523(f) of the Bankruptcy Code allows a bankruptcy court to avoid the "fixing"
of a "judicial lien" on "ahterest of the debtor in property" to the extent that, as of the petition date,

such lien impairsarrexemption to which the Debtor would have been entitled. In re Chiu, 266 B.R.

> Additionally, the court takes guidance form the equitable maxim: "Equity treats as

done that which ought to have been done."
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743, 751 (9th Cir. BAP 2001), aff'd, 304 F.3d 905 (9th Cir. 2002). The term "judicial lien" means
a "lien obtained by judgment, levy, sequestration, or other legal or equitable process or proceeding."
11 U.S.C. § 101(36). Thus, a judgment lien is one form of judicial lien.

Courts are divided on whether equitable liens are judicial liens. Judicially imposed
equitable liens, which are imposed in dissolution proceedings, are considered to be judicial liens,
in the Ninth Circuit. Pederson, 78 B.R. at 267; Huskey v. Huskey, 183 B.R. 218, 223 (Bankr. S.D.
Cal. 1995). However, the Supreme Court protects such liens from avoidance in bankruptcy because

such a lien is not deemed to affix to a prior interest of the debtor when the property is divided

simultaneously in the dissolution proceeding. See Farreyv. Sanderfoot, 500 U.S. 291, 299-300, 111

interest in property because it aroSe a

purchase of the real property.

CONCLUSION

orégoing analysis, a separate order will be entered, pursuant to FED. R.
BANKR. P. 9021, which
ustains White's objection to the Debtor's homestead exemption to the

extent that it impairs his equitable lien; and

10
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2. Grants White's motion for stay relief, to the extent it authorizes him to
obtain the final judgment from the Superior Court. However, to the
extent that White now holds a secured claim against the Debtor's real
property, he may not execute thereon. Instead, the Debtor will no doubt

amend her plan in order to provide for payment of this debt over time.

DATED AND SIGNED ABOVE.

COPIES served as indicated below
on the date signed above:

Wayne Mortensen
Farnsworth Law Offices, Inc.
1837 S Mesa Dr #A103
Mesa, AZ 85210

Carl M. Tootle
P.O. Box 65597
Tucson, AZ 85728-5597

tle@azbar.org

Dianne C. Kerns, Trustee
7320 N. La Cholla #154
PMB 413

Tucson, AZ 85741-2305 maitYmail@dcktrustee.com

The Honorable Javier Chon-Lopez
Judge, Pima County Superior€ourf,
2225 E. Ajo Way

Tucson, AZ 85713-6295 Email
Office of the U.S. Trusteg
230 N. First Ave., Suite 2Q

U.S. Mail

Phoenix, AZ 85Q08-1706
By /s/ M mps

Judicfal Assist %
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