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SIGNED.

Dated: September 11, 2007

Mo b gl

JAMES M. MARLAR
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Inre:

PATRICIA ANN GARCIA,

Debtor.
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FACTS

Patricia Ann Garcia ("the Debtor") filed a voluntary chapter 7 case on February
26, 2007. In completing the Means Test, on Official Form B22A, the Debtor listed her current
monthly income as $3,504.01, which was annualized as $42,048.12.

The first step in the Means Test is to determine whether the debtor qualifies for
8 707(b)(7)’s “safe harbor” protection. This provision bars dismissal of a chapter 7 case if the
combined current monthly income of the debtor and the debtor’s spouse, multiplied by 12, is

equal to or less than the forum state’s median family income for a family the size of the debtor’s

household in the year the debtor filed for bankruptcy.

Since the unmarried Debtor’s annual income was{$4%,048.12, it exceetled the

In its reviey ofthe/Debtor's petition and Means Test, the U.S. Trustee calculated her

income based on an additional $200 transportation expense deduction, rather than the entire
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$471.' Besides the vehicle expense, the U.S. Trustee made two other adjustments which were
accepted by the Debtor and which do not affect the outcome of this decision.

Debtor filed an amended Means Test, on July 3, 2007, in which she made the
non-transportation adjustments, but she changed neither the $471 amount in Line 23, nor her
certification that the presumption of abuse "does not arise."

In the U.S. Trustee’s view, the Debtor's income, with the reduced deduction, but also
providing an additional $25/month allotment for chapter 13 administrative expenses, would put

the Debtor over the presumed abuse threshold, as follows:

18 Current monthly income for § 707(b)(2) $\ 3,512.00
47 Total of all deductions allowed under § 707(b) 3,156.25
Subtotal - Monthly disposable income 355.75
Less chapter 13 administrative expen 5 25.00
50 Monthly disposable income $ 330.75
51 60-month disposable income $ 19,845.007

les, an additional operating expense of $200 may be allowable.
al, Part 5 (entitled Collecting Process), Chapter 8, § 5.8.5.5.2,

2 The U.S. Trustee calculated the monthly disposable income to be $330 and the amount
over 60 months to be $19,829. Any minor deviations in these figures is harmless error.
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$6,000,whichever is greater; or $10,000. Here, Debtor's nonpriority unsecured claims totaled

$16,423, and 25% of that amount is $4,105.00, as follows:

53 Amount of your total non-priority unsecured debt $ 16,423.00
54 Threshold debt payment amount. (Multiply the amount in Line53by $  4,105.00

the number 0.25 and enter the result)

Thus, the first step for the Debtor was to determine whether the amount set forth
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The issue presented is whether, in calculating deductions to current monthly
income, a debtor who owns one vehicle outright, and thus has no costs associated with the
acquisition or lease of the vehicle, is allowed to take the "applicable” IRS Local Standards

deduction of $471 for the vehicle.

DISCUSSION

administrative scheme f6rdetermining a taxpayer’s ability to pay a delinquent tax liability. In re

Slusher, 359 B.R. 290, 306 (Bankr. D. Nev. 2007). The National Standards govern such items as
food, clothing, personal items, housekeeping supplies, and entertainment, while the Local

Standards govern housing, utility, and transportation costs. Under transportation costs, the IRS
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Local Standards are broken down into two categories: operational expense (Line 22); and
ownership/lease expense (Line 23). The IRS maximum allowed deduction for ownership/lease
expense for one car is $471. Form B22A also asks the debtor to subtract from the $471 the
amount of average monthly payment on the secured car debt, which has purportedly already been
deducted in Line 42. The difference is the allowed deduction for Line 23. (If the secured debt
payment exceeds the allowed deduction amount, then the debtor gets the benefit of the greater
amount because Line 23 cannot be less than zero.)

Since the Debtor had no car payment, she merely deducted the entire $471. This

was erroneous. The Debtor was not entitled to claim an ownership/lease expense deduction

the disposition redquiredy the text is not absurd, is to enforce it according to its terms."

Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000) (internal

quotations omitted).
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Although the statute uses both "applicable” and "actual” expense terms, one term
does not negate the other. "Applicable" is an adjective to describe something that is "capable or

suitable for being applied: appropriate.” Merriam-Webster's Online Dictionary, www.m-

w.com/dictionary. If a debtor has no monthly expense amounts to report on Form B22A, then

the Local Standard deduction amount for such expense would not be "applicable.” That is the
logical distinction, and harmony, between an "applicable" expense item and reporting "actual”

expenses, which are theoretically without any limit. See Slusher, 359 B.R. at 309-10..

Furthermore, the “last antecedent” rule of statutory construction would dictate

that the adjective "applicable” modify the subject that seems most properly related by context

if she owns a vehicle, whether or not an ownership expense is
involved. See,e.q., Ing amberlain, 369 B.R. 519. 525-26 (Bankr. D. Ariz. 2007); In re
Haley, 354 B.R. W(Bankr. D. N.H. 2006); Eugene R. Wedoff, Means Testing in the New
§ 707(b), 79 Am. r. L. J. 231, 255-57 (2005)).

* See, e.0., In re Sawdy, 362 B.R. 898, 903-05 (Bankr. E.D. Wisc. 2007) (holding that
divergent interpretations shows that the language is not plain).
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B. Transportation - If a taxpayer has a car payment, the
allowable ownership cost added to the allowable operating
cost equals the allowable transportation expense. If a
taxpayer has no car payment only the operating cost portion
of the transportation standard is used to figure the allowable
transportation expense. . . .
Internal Revenue Manual, Financial Analysis Handbook, Pt. 5, ch. 15, § 5.15.1.7(4.B).
The Court notes that the Code does not specifically incorporate the IRS
guidelines. In addition, the IRS collection manual differs from Form B22A in that it “caps” the
transportation ownership deduction to the lesser of the actual car payment or the allowance

amount, while Form B22A provides for an applicable deduction up to the maximum allowance.

(Bankr. N.D. Tex. 2006); In re McGuire, 342 B.R. 608, 612-13 (Bankr. W.D. Mo. 2006).

As a matter of public policy, the Debtor further argues that the U.S. Trustee's

position is unfair to debtors who can only afford older cars, which might be paid off but which
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have high repair and maintenance costs. This argument is not persuasive because repair and

maintenance expense is not included in Line 23. See In re Devilliers, 358 B.R. 849, 864 (Bankr.

E.D. La. 2007) (The ownership allowance "is not the equivalent of an allowance for depreciation
or an invitation for a debtor to 'save' for the ultimate replacement of an existing vehicle. Instead,
the deduction is designed to assist with the acquisition of a vehicle on credit.") . Moreover, the
U.S. Trustee has conceded that Debtor is entitled to an additional $200 operating deduction
based on the age of, and mileage of, her car. Furthermore, the Debtor could attempt to rebut
the presumption of abuse by establishing the existence of special circumstances, but has not done

s0. See 11 U.S.C. 707(b)(2)(B).

The Debtor also argues that disallowing her deductigr d arkjtragily put her at

within Congress's purview.
In summary, thi

Trustee’s position.

arose, which has not been rebutted.
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A separate order will be entered which: grants the U.S. Trustee's Motion to

Dismiss the chapter 7 case under § 707(b)(2)(A).

DATED AND SIGNED ABOVE.

COPIES served on the date signed above
as indicated below:

Jeffrey P. Judge

The Judge Law Firm

1647 N. Alvernon Way, Suite One
Tucson, AZ 85712

Beth E. Lang, Trustee
1955 W. Grant Rd., Suite 125
Tucson, AZ 85745

Larry L. Watson

Office of the United States Trustee
230 North First Avenue, Suite 204
Phoenix, AZ 85003-1706

By /s/ M. B. Thompson
Judicial Assistant
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