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SIGNED.

Dated: October 30, 2008

RANDOLPH J. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

In re

Chapter 11

DEXTER DISTRIBUTING
CORPORATION, et al.,

Debtors.

)
)
)
)
)
)
)
)
)

THIS FILING APPLIES TO
ALL DEBTORS

) UMMARY JUDGMENT RE RES
) JUDICATA

e issue to be decided under the Debtors’ Amended 2008 Plan is whether the
treatment of Olympic’s secured debt under that plan satisfies the requirements of Bankruptcy Code
8 1129(b), assuming Olympic objects. The treatment that is proposed by the Amended 2008 Plan

is to transfer to ANMP the title to Olympic’s collateral and to extend the maturity date of the loans
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for an additional five years, to be paid by ANMP, or in the alternative to surrender the collateral
to Olympic in full satisfaction of its secured claim. Whether such treatment can satisfy Bankruptcy
Code 8§ 1129(b) was not litigated in connection with the 2004 Plan, nor was it necessary to have
been litigated at that time. While the Court did determine that the treatment proposed by the 2004
Plan satisfied the requirements of Code § 1129(b), resolution of that issue did not require the
parties to litigate nor the Court to decide whether any other kind of treatment might also satisfy
§ 1129(b).

(1131

Issue preclusion applies only to “‘issues of fact or law that were actually litigated

and necessarily decided” ina prior proceeding.” Here, the issue of whether the treatment proposed

for Olympic’s debt by the 2008 Plan satisfies the Code’s faipdnaequitable requirement was neither

entity of the parties or whether changed

sclusion inapplicable.

/

~ ~

1Alonso v. Summerville (In re Summerville), 361 B.R. 133, 143 (9th Cir. BAP 2007), quoting
Robi v. Five Platters, Inc., 838 F.2d 318, 322 (9th Cir. 1988).

2]d. at 142, quoting RESTATEMENT (2ND) OF JUDGMENTS § 24(2) (1982).
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Copy of the foregoing e-mailed this
30th day of November, 2008, to:

Alan A. Meda, Esq.
Christopher Graver, Esq.
Stinson Morrison Hecker, LLP
Attorneys for Debtors
ameda@stinson.com
cgraver@stinson.com

Richard M. Lorenzen, Esq.
Todd Kerr, Esq.

Perkins Coie Brown & Bain
Attorneys for Taylor Coleman
rlorenzen@perkinscoie.com
tkerr@perkinscoie.com

Dillon E. Jackson, Esq.

Foster Pepper & Shefelman

Attorneys for Olympic Coast Investment, Inc.
jackd@foster.com

Michael W. Carmel, Esq.
Michael W. Carmel, Ltd.
Attorney for ANMP
michael@mcarmellaw.com

Christopher R. Kaup, Esq.
Tiffany & Bosco, P.A.

Attorney for Official Unsecured Creditors
crk@tblaw.com

Steven D. Jerome, Esq.
Snell & Wilmer, L.L.P
Attorneys for Mark
sjerome@swlaw. c

Edward K. Bernatachvius, Es
Office of the U.S. rogtee
edward. k,bé{nataw S usd0|.
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