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SIGNED.

Dated: July 24, 2008

Mo b gl

U JAMES M. MARLAR

U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

In re: Chapter 7
MORTGAGE NOTES, INC,, No. 2:07-bK-08(

Debtor.

Before the court is secu
motion to compel the Bankruptcy Tris
oversecured creditor (Dkt. #39
the moving papers, its exjiits, all p)eag
submissions. Having congidered the'law agnhg arguments of the parties as well, the court now rules.

FACTS

btor filed a voluntary chapter 11 petition on June 29, 2007.
able to confirm a reorganization plan, the Debtor converted to a chapter 7
liquidation proceeding on November 8, 2007.

3. Upon conversion, Dale Ulrich was appointed Bankruptcy Trustee.

! Mr. Ulrich had also been the chapter 11 trustee.
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4, Thereafter, Mr. Ulrich began the process of sorting through the Debtor's many
real estate properties, selling what he felt had equity, or abandoning or releasing to foreclosure those
parcels with little or no value to the estates.

5. One of the parcels which the Bankruptcy Trustee sold was a parcel of land upon
which Sir was the beneficiary under a first position deed of trust.

6. The Bankruptcy Trustee obtained court approval to sell the subject parcel on
January 31, 2008 (amended order of February 15, 2008; Dkts. #213 and #235). The purchase price
was $185,000. The purchasers were the Terceros.

7. On or about March 14, 2008, the sale closed, and the title company disbursed
to Sir, as a secured creditor, its outstanding principal of $112,982/53

of $9,404.40.?

8. The Bankruptcy Trustee has h

additional sums claimed by Sir, consisting of:

$814.50
1,675.00
1,326.56
12,551.00
362.70
$16,729.76

Title fees:
Sir Mortgage fees:

mpel payment. Sir claims that it is entitled to such sums as part
ile the Bankruptcy Trustee insists that only $5,000 thereof is

reasonanye.

2 ThisTigure may have been slightly higher due to accrued per diem interest, but in
any event, Sir has received its outstanding principal and interest, and the components are not an
issue.

3 The Bankruptcy Trustee, at oral argument on July 17, 2008, conceded that $5,000
was reasonable.
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LEGAL ISSUES

As an oversecured creditor, Sir maintains that it should be reimbursed for its title fees,
internal fees, foreclosure or attorneys' fees, and bankruptcy attorneys' fees, as noted above in para. 8,
Facts. This court must determine reasonableness, as mandated by 11 U.S.C. § 506(Db).

In order to do so, the court must break down each segment of the requested fees, and
examine them separately. It must also analyze the various components of the fee request, based on

the context of what was happening in the case at the times the expenses were incurred.

DISCUSSION

A. The Promissory Note a eed ust

. Sir's Fees

yese latter types of fees which Sir now seeks to collect from the sale
 fees are internally-generated, and do not represent actual out-of-pocket

expenses to Sir.

_ 4 Sir agreed to waive the default rate, however, and, as noted above, has been paid
its contract rate of interest.
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Sir is the Beneficiary under the deed of trust executed by Mortgage Notes, Inc., as
Trustor. An outside company, Grand Canyon Title Agency, Inc. ("Grand Canyon Title") was the
Trustee, whose responsibility consisted of receiving payments from the Trustor (Debtor), and
remitting them to Sir, the Beneficiary. As Trustee under the deed of trust, it was also Grand Canyon
Title's responsibility to process foreclosure upon default. ARiz. REV. STAT. § 33-801 et seq.

Nothing in the submitted record reflects that Sir's internal "expenses," charged to the
Debtor, were reasonable. Most of those types of expenses were exactly what the Trustee (Grand
Canyon Title) was required to do by statute and agreement. What this means, as a matter of law,

is that Sir is attempting to charge to the Debtor twice for the same "service." This is, at bottom,

therefore an unreasonable charge.
Sir'sinternally-generated fees of $1,675 will th

and un necessary.

up of:

$75.00
76.56
15.00
560.00
600.00
$1,326.56

These sums are "attorneys' fees," nor were they billed as such Mr. Rubin was, in all
probability and as is customary, substituted in as the Trustee. In that event, a foreclosure trustee
is entitled to a $600 maximum fee. ARIZ. REV. STAT. § 33-813(B)(4). The $600 noted above is for

such a trustee's fee, and this is allowed by statute. The other out-of-pocket costs are customary and

4
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reasonable in the case of recording and mailing certified copies, also required by statute as
conditions to a proper deed of trust sale. See ARI1Z. REV. STAT. § 33-813(B)(2)(a), (b) and (c). The
bring-down report (costing $560) advises a trustee of all recorded instruments, so that he/she knows
to whom to send advice of the proposed sale. It, too, is a necessary and reasonable cost of a trustee
under a deed of trust.

The Bankruptcy Trustee has not suggested any plausible reason why these statutory
fees are unreasonable, nor does he adequately explain why he feels that they are not legitimate out-
of-pocket costs incurred by Sir in the enforcement of its deed of trust.

Thus, the fees entitled "foreclosure attorneys' fees” will be allowed in the amount of

, as part of its servicing

$100.00
139.50
500.00
75.00
$814.50
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F. Bankruptcy Attorneys' Fees

Sir's bankruptcy attorneys seek $12,551 for their services, to date, and costs, in
assisting Sir through the Debtor's bankruptcy odyssey. In order to judge the reasonableness of these
fees, it is necessary to review the entire case in the context of how events unfolded chronologically
and then assess counsel's involvement at each stage of those events.

Thus, the fee request of Sir for its attorneys' fees must be evaluated in that light.

June 29 - September 27, 2007

retained ba el. Thus, Sir is requesting no fees for this period.

September 28 - October 31, 2007

Over the next month (34 days) of case activity, the Debtor and/or the Bankruptcy
Trustee began fighting a "two-front war." On the one hand, the Debtor was preparing, and then

filing, a plan of reorganization (October 17, 2007) and amendments to schedules. At the same time,
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the Bankruptcy Trustee and Debtor were receiving stay relief motions from three creditors (First
American Title, Southwest Fiduciary, Inc. (Bombaci Trust) and Legend Land, LLC,) which they had
to analyze and to which they were required to respond.

During this same period, creditors also began filing objections to the reorganization
plan (O'Sick, Meyers, Linder Revocable Trust and Maricopa County).

On September 28, 2007, Sir's attorneys became involved. The Sir promissory note
had been in default for some period of time by this date, so it was only natural that Sir, now notified
of the bankruptcy case, would seek legal assistance. Between September 28 and October 31, 2007,

Sir's attorneys reviewed the case; reviewed the plan and disclosure statement; communicated with

and some within 270 days thereafter. Any property not sold would

> Sir's Claim No. 104 was filed on October 31, 2007, as a secured claim for
$134,240.31. Sir's note maturity date had been extended from April 13, 2007 to October 13,
2007, by a letter agreement dated April 19, 2007 (see Ex. C to Proof of Claim). However, the
]pebttl)r must have defaulted in the interim, requiring Mr. Rubin's assistance in beginning
oreclosure.
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be subject to foreclosure. (See Ex. A and Ex. B to the Plan.) The Sir property fell into the six-
month sale period (Ex. B to the Plan).

November 1 - 30, 2007

During the month of November, the Debtor faced a host of additional plan objections,
filed by creditors the Don Family Trust, the Vandenburghs, Margarelli Living Trust, Legend Land,
the Parkers, Southwest Fiduciary, CSI Mortgage, Wolter, Blue Sky Holdings, Sir Mortgage and
even the chapter 11 Bankruptcy Trustee.

assertion that no insurance existed for the property.
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On November 23, 2007, the Bankruptcy Trustee filed an objection to Sir's stay relief
motion, asserting that equity existed in the property, and that if properly marketed and sold, that the
estate could realize value for creditors (Dkt. #138).

During November, Sir's attorneys logged 7.4 hours on protecting and monitoring
matters of interest to Sir, at a sum of $3,385.

After a review of the events of the month of November, the court concludes that the
efforts of Sir's attorneys were necessary and consistent with what needed to be accomplished at the
time, and that the time spent and amount sought were both reasonable.

The sum of $3,385 will be allowed for Sir's attorneys' fees for that month.

December 1 - 31, 200

. In that time period,

w best to deal with Sir's

January 1 - 31, 2008

The.n ear dawned with Sir's attorneys spending 8.4 hours at $2,930 during
January. The attorneys and the Bankruptcy Trustee were hopeful that a sale might be on the horizon
which would be for enough to pay Sir's debt and provide some leftover excess for the estate. The

parties discussed modifications to the stay, whether the default interest was appropriate if Sir were
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to be otherwise compensated for its out-of-pocket costs, and the details of a forthcoming sale motion
and its impact upon Sir's payoff.

The Bankruptcy Trustee's and Sir's counsel spent a great deal of time wrestling with
the sale details and the handling of hoped-for payment from the pending escrow.

For his part, the Bankruptcy Trustee proceeded to conclude a complicated settlement
that involved not only Sir's parcel, but additional parcels and liens in which other creditors had an
interest. The Bankruptcy Trustee juggled each creditor's interest against the estate's, in a successful
effort to wring some value out of the estate's interwoven assets. Ultimately, he produced a

settlement with all those entities, which the court approved on January 31, 2008 (Dkt. #213).

Cautious about the outcome, Sir objected to portidnsof thesale which it felt could

delay its payment (Dkt. #198).

of $2,930 was reasona

10
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February 1 - 29, 2008

During February, Sir's attorneys were pressing the Bankruptcy Trustee to
simultaneously attempt to close the sale of its secured property, and also to grant stay relief (by
stipulation), as a backup in the event the sale failed to materialize.

Meanwhile, the Bankruptcy Trustee was, as usual, juggling many balls. As for the Sir
secured property, he was dealing with the details of that closing, but at the same time, angling for
more time (hence his delay in stipulating to Sir's stay relief) to sell the property to someone else if

the anticipated Tercero sale did not close.

March 1 - 14, 2008

In Ma "collision” of sorts occurred between Sir and the Bankruptcy Trustee.

Somewhere in mid-March, the long-anticipated sale of the Sir secured property occurred. This

11




closing resulted in Sir obtaining all of its principal and contract interest. But the Bankruptcy Trustee
then took the position that all of Sir's requested fees and costs were excessive.°

At that time (March 12, 2008), the Bankruptcy Trustee believed that Sir's requested
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fees of $13,033.40 were unreasonable. They were:

Sir fees: $1,675.00
Foreclosure/attorneys' fees: 1,326.06
Bankruptcy attorneys' fees: 9,217.84
Statement fees (Grand Canyon 100.00
Title):

Service fees (Grand Canyon

Title):

Accrued payor fees (Grand
Canyon Title):

Closing fees (Grand Canyon
Title):

Total:

6

Rosenfeld time entry of March 18, 2008.

12

_ It is evident that the Bankruptcy Trustee offered a compromise of these sums to
Sir, but that Sir was offended, and considered such a request "extortionate.” See, e.g., Gust
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The Bankruptcy Trustee was correct in thus opposing Sir's internal fees of $1,675, and
title company fees of $500, but should have paid Sir's requested fees and costs of $9,217.84 at that

time.

March 15 - 31, 2008

For the rest of the month of March, then, it is apparent that the parties were at
loggerheads over how much of these fees Sir was entitled to. Sir's attorneys attempted to persuade
the Bankruptcy Trustee of the merits of its position, to no avail. That effort cost another $1,749, and

5.5 hours. This amount is reasonable and will be allowed.

April 1 - June 12/2@)8

The rest of the time spent by Sir, in'tke WQ leading’up to the filing of the instant

that such amounts_are€pmpensable. In re NuCorp., 764 F.2d 655 (9th Cir. 1985).

The law firm's out-of-pocket costs of $362.70 will also be allowed as reasonable.

13
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CONCLUSION

As in most things legal, both sides, at times, had meritorious positions concerning the
many facets of this complex matter. Ultimately, as to the attorneys' fees request, the determination
of reasonableness requires the court to exercise its discretion and best judgment. Thus, in the court's

view, Sir is entitled to the following amounts:

Foreclosure/attorneys' fees: 1,326.56
Title fees (Grand Canyon Title): 314.50
Bankruptcy attorneys' fees:
. 09/28 to 10/31/2007
. 11/01 to 11/30/2007
. 12/01 to 12/30/2007
. 01/01 to 01/30/2008
02/01 to 02/29/2008

DATED AND SIGNED ABOVE.

14
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COPIES served as indicated below
on the date signed above:

Donald W. Powell
Carmichael & Powell, P.C.
7301 N. 16th St., #103
Phoenix, AZ 85020
Attorneys for Debtor

Terry A. Dake

Terry A. Dake, Ltd.

11811 N. Tatum Blvd., #3031
Phoenix, AZ 85028-1621
Attorneys for Trustee

Madeleine C. Wanslee
Gust Rosenfeld, PLC.

201 E. Washington, #3800
Phoenix, AZ 85004-2327
Attorneys for Sir Mortgage

Jonathan E. Hess

Office of the U.S. Trustee

230 N. First Avenue, Suite 204
Phoenix, AZ 85003-1706

By /s/ M. B. Thompson
Judicial Assistant

Email: d.powell@cplawfirm.com

Email: tdake@-cox.net
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