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SIGNED.

Dated: December 19, 2008

RANDOLPH J. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA
Inre Chapter 11

Shirlene Fant Rand and Neil S. Rand , CASE NO <06801-RJH

Debtors.

)
)
)
)
)
)
)
)
)

Shirlene and Neil Rand, Debtors
Movants,

gng’'Order Denying Motion to

eh that Does Not Impair Homestead

Porsche North Scottsdale; G
Jon Wiggins; Lisa Maehren

d Procedural Background.
Porsche Financial Services, Inc (“Porsche”) obtained a judgment for attorneys’ fees

against the debtors, Neil and Shirlene Rand. This judgment was subsequently recorded in

1 11 U.S.C. §522(f)(1) (2008). Except as otherwise noted, all citations to the Bankruptcy Code
are to 11. U.S.C. 88 101 et seq.
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Maricopa County where the debtors’ home is located.

Debtors filed a voluntary Chapter 11 petition and claimed a homestead exemption. At
the time of filing, the debtors declared their equity? in the home to be $199,000. Arizona’s
homestead exemption is capped by a dollar limit on the value of the debtor’s equity, $150,000 at
the time of this action.® Because the declared value of the debtors’ equity was $199,000, Porsche
argues that its recorded judgment created a lien on the $49,000 value of the home that exceeds
the cap on debtors’ homestead exemption.

The debtors argue that fixing a lien on any portion of the homestead property impairs the

debtors’ right to fully realize any homestead exemption and post-petition property appreciation,

1. Analysis.
Code § 522(f)(1) allows a debtor to “avoid

dpt out” of the Bankruptcy Code’s
audgment lien may attach to otherwise exempt

Z law.

R.S. § 33-1101(A).
411 U.S.C. § 522(b)(2) (2008).

> AR.S. §33-1133(b).
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of the judgment debtor’s property, sell it, and deliver to the judgment creditor the excess
proceeds of the sale after satisfaction of consensual liens.® Alternatively, the judgment creditor
may record the judgment in the county where the debtor’s real property is located, and the
recorded judgment then becomes a lien that is either paid when the debtor voluntarily sells or
refinances the property or when the judgment creditor obtains a judicial foreclosure sale.’

To protect the debtor and the debtors’ family “against [the] forced sale of their home,”®
however, Arizona law allows “[a]ny person the age of eighteen or over . . . who resides within
the state” to claim “a homestead exempt from attachment, execution and forced sale, not

exceeding one hundred fifty thousand dollars in value.” This exemption means that a judgment

creditor may not attach a lien or force the sale of a homestgddgropertynnhsss the lien or forced
sale is specifically allowed by statute:

The homestead . . . is exempt from process

except:
1. A consensual lien, including a mortgage or de€g/of trust Ontract of conveyance.
2. A lien for labor or materials claif 2

3. Alien for child support arreg
court order support is not a
following applies:

a. An arrearage has been rety
b. A lien existyptsua

4. To the extent that a jodg ent or other-lHermay be satisfied from the equity of the
debtor excegehing the homedead exemption under §33-1101.%°

vans v. Young, 135 Ariz. 447, 661 P.2d 1148, 1154 (App. Div. 1 1983).
9 AR.S. § 33-1101(A).

0 A R.S. § 33-1103(A).
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lien upon the recording of a judgment, which expressly does not create such a lien when the real
property is exempt from execution, i.e., is claimed as a homestead. This exception for
homestead property is found in the same subparagraph of the statute that generally makes
recorded judgments into liens on real property, A.R.S. 8 33-964(A): “[F]rom and after the time
of recording as provided in 8 33-961, a judgment shall become a lien for a period of five years
from the date it is given, on all real property of the judgment debtor except real property exempt
from execution, including homestead property . . ..” Debtors argue that means there is no lien
created on the real property that is claimed as a homestead, regardless of whether the value of

that real property (or the debtor’s equity in the property) exceeds the cap on the value that can be

claimed as a homestead.

a homestead on real prope
homestead property free and

paragraph B, which does not create any liens at all. And the limitation on the creation of
judgment liens in paragraph A is not limited by either the value of a homestead exemption or

even by a cross reference to a provision that references such a value limitation. Rather, the
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limitation on the creation of judgment liens in paragraph A seems to apply to all “real property”
that is exempt, regardless of whether there is a value limitation on the amount of the exemption.
Second, if Porsche’s analysis were correct that the first sentence of paragraph B creates
such a lien on the excess value of homestead property, it would be directly contradictory to very
next sentence of the same paragraph, which clearly states that the homestead real property is held
free and clear of any judgment lien, without any reference to a value limitation or a cross
reference to another provision that contains such a value limitation. And, again, the second
sentence of paragraph B refers to the “homestead property” and the “real property,” not to the

value of such property or even to the debtor’s equity in such property. At a minimum, this

4 method for reaching the excess value
at creates judgment liens, and those

thod for reaching that excess value.? Second, both the
ption statute reflect a “deliberate choice to

operty claimed as a homestead,”** not just the equity

21d. at 1150-52.

B 1d. at 1152 (emphasis in original).
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a severable dollar amount.”** Finally, the court concluded that A.R.S. § 33-964 “clearly
provided that no judgment lien could attach to property claimed as a homestead, and therefore it
was not possible to hold the excess value of the homestead subject to the judgment lien.”*
Because the court did not find another provision in the Arizona Revised Statutes that allowed a
judgment lien to attach to homestead property, the court concluded the A.R.S. § 33-964
specifically prevents a recorded judgment from attaching to homestead property.

The Evans court also concluded that its result was compelled by a 1922 decision to the
same effect by the Arizona Supreme Court.*® Not surprisingly, since Arizona law controls the

question, the Ninth Circuit Bankruptcy Appellate Panel had reached the same conclusion the

year prior to the Evans decision.*

not necessarily affect the analysis or the res

appraisal procedure for determining whe

8 A.R.S. § 33-1105. Notably, the current statute authorizes a judicial sale of homestead
property when a sufficient bid is received but makes no reference to either a judicial lien or the
foreclosure of a judicial lien against such property.
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refers specifically to § 33-1103(a)(4)™ and allows a recorded judgment to become a lien on
homestead property if the debtors’ equity in their homestead exceeds the homestead exemption.

But as noted above, a plain language reading of the revised § 33-964(B) reveals that this
provision still does not create any judgment liens. Judgment liens are only created by 8§ 33-
964(A), which contains no exception to the prohibition of any such liens on homestead property.
And, as noted above, Porsche’s reading of the effect of the introductory clause of the first
sentence of paragraph B would render it contradictory not only to paragraph A but also with the
second sentence of paragraph B.

More importantly, however, the statutory amendment has na effect on the analysis or

eadrvalue cap, not by obtaining and

quiring an execution sale and obtaining a bid in

»
v,

in the Argzona Revised Statute, that cross reference was added by Chapter 194 of the Laws of

2007. The cross reference is to A.R.S. § 33-1103, which according to the same authority was

% This subparagraph had been added to § 33-1103 by an amendment in 1983, and was then
designated subparagraph (3).
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also amended by that same Chapter 194 of the Laws of 2007. That amendment to § 33-1103
added a new paragraph 3, which created a new exception from the homestead for “a lien for
child support arrearages or spousal maintenance arrearages,” expressly including an “arrearage
[that] has been reduced to judgment.” Thus it is logical to conclude that the exception in § 33-
964(B) was added to avoid any conflict with this new exception to the homestead statute, so that
there would be no doubt that a judgment lien could be created against homestead property when
the judgment is for child support or spousal maintenance arrearages. In other words, the cross
reference refers to 8§ 33-1103(a)(3), rather than to § 33-1103(a)(4) as Porsche argues.

But because the revisions in A.R.S. § 33-964 do not create a judgment lien on homestead

St the homestead and waiting for their collection to

s to sell or refinance. And debtors neither expand their

Zf@de/{d,/ﬁ would be difficult to conceive how real property law would recognize a real
property lien that attaches not to real property but to some inchoate and ever-changing value of such
property, which in any event would probably be regarded as a personal property interest rather than a
real property interest.

21 661 P.2d at 1154,
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bankruptcy, the debtor’s plan must provide for that same excess value to be paid to creditors
under the respective “best interests” tests.?? And if a debtor fails to confirm or perform such
plan, the debt will not have been discharged® so the creditor can again obtain collection through
the execution sale pursuant to A.R.S. § 33-1105.
II. Conclusion.

Porsche’s recorded judgment does not constitute a lien on the debtors’ real property
claimed as a homestead. Because it is not a lien at all, it is not a lien that impairs the debtors’
homestead that can be avoided pursuant to Code 8 522(f). The debtors” motion to avoid this

nonexistent lien is therefore denied.

DATED AND SIGNED ABO@

2 Code 8§ 1129(a)(7) & 1325(a)(4).

2 Code 88 1141(d)(5) & 1328 (debts are not discharged in individual cases until the completion
of all payments under a plan, and even hardship discharges are not granted unless the amount distributed
exceeds the amount that would have been distributed in a chapter 7 case).

9




