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SIGNED.

Dated: January 27, 2009

RANDOLPH J. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

In re

Chapter 11

REGATTA BAY, LLC,

)

)

)

)

Debtor. )

)

)

REGATTA BAY, LLC, )
)

Plaintiff,

V.
FACT AND

NS OF LAW RE
ARY INJUNCTION

CORONADO CITY VIEWS, LLC,

predecessers-and progeny. Both the concept of discharge in the Code and the rationale of those
cases deal with injunctions that effectively constitute permanent bars to recovery from
nondebtors. That is not the nature of the injunction sought here, which bars recovery from

nondebtors only for a temporary period of time to permit the principal obligor to satisfy the
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debt.

2. A Bulk Sale Value is Not an Appropriate Valuation in the Context of the Pending
Plan

The purpose of both the injunction sought and the Debtor’s pending plan of
reorganization are to permit the Debtor to maximize the value of its assets through an orderly
sale of the condominium units. Therefore in both of those contexts the appropriate valuation is
not a bulk sale value, but rather an aggregate of the value for which the units can be sold,

discounted to present value. This is required by the last sentence of Code § 506(a) and the

rationale of Rash.

in this bankrupt€y/ase is of paramount concern to the Bankruptcy Court, and there does not
appear to by any other source of recovery for these unsecured creditors. The same result is
likely to follow even under the Warner appraisal once costs of sale are included along with the

accrual of interest during the time that it would take to arrange such a bulk sale. Such a result
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constitutes irreparable harm to the Debtor and its unsecured creditors.

On the other hand, there is no evidence of significant harm to Coronado City
Views as a result of the delay in collecting its judgment. The real harm is the time value of
money, but that is adequately compensated for by the continued accrual of interest on the
judgment and the fact that the amount of the judgment, together with accrued interest, remains
adequately secured by both the Debtor’s property and the property owned by the individuals
Wright and Keesling. Because this harm can be fully compensated by the payment of additional
interest, it is not irreparable. The only other potential harm supported by any evidence is the

risk that Wright and Keesling could dispose of assets beyond the reach of Coronado City Views.

Keesling not engage in any transactions d
of this Court after notice to Coronac

4.

YTiling the plan of reorganization. The good faith

e Bankruptcy Code, but rather by case law. In the context

units to e soldAn a reasonable period of time. It is certainly clear that enforcement of the
judgment poses grave danger to the Debtor’s business. The evidence also does not support a
conclusion that the combination of the liquid (or readily liquidated) assets of the Debtor and the

individuals Wright and Keesling could either pay the judgment or obtain a supersedeas bond.

3




© 00 N oo o b~ w N Pk

N NN N N N N NN R B RBP B R R R R Rk
© N O 0 A W N P O © 0 N O 0 M W N P O

At most, their combined liquid assets would be sufficient only to pay a fraction of the judgment,
and there is certainly not the amount that would be required by a bonding company to issue a
supersedeas bond. Consequently the failure to grant the injunctive relief would likely result in
the additional bankruptcies of Wright and Keesling, which would be to the benefit of no one
except perhaps the bankruptcy lawyers involved.

Finally, the Debtor’s pre- and post-petition efforts and success in selling
condominium units, the prompt filing of a plan, and the filing of a plan that calls for the prompt
sale and the funding of a reserve fund sufficient to cover the judgment, all demonstrate the

Debtor’s good faith in pursuing this Chapter 11 case. Based on the evidence received,

including but limi

and Keesling.

wmb@enge manberqer com

Ali Mojdehi, Esq.

Baker & McKenzie

Attorneys for Defendant
ali.m.m.mojdehi@bakernet.com
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/sl Pat Denk
Judicial Assistant
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