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In re

MORTGAGES LTD.,

SIGNED.

Dated: December 10, 2008

RANDOLPH J. HAINES
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

Chapter 11

CASE NO. 2:08:bk

Debtor.

NATIONAL RETAIL DEVELOPMENT
PARTNERS I, LLC,

ALAN J. MANESS, et al.,

N N N | N N N N N e N

Plaintiff,

V.

1 See, e.g., Oliver Wendell Holmes, THE CoMMON LAw, Lecture VIII (1881).
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where there are “elements of public interest, adhesion, and fiduciary responsiblity.”?

Nothing in the Complaint suggests the existence of any such special
relationship. In response to the motion to dismiss, the only special relationship alleged by the
Plaintiff is that once the loan funds were advanced, they were to be maintained in a
construction loan account at Irwin Union Bank, which the Plaintiff argues was effectively a
trust account. But there is no allegation the Defendants failed to maintain or otherwise misused
funds in this construction loan account. Instead, to the contrary, the whole theory of the
Complaint pertains only to moneys that were never advanced by the investor defendants and

therefore never deposited into the construction loan account. This a simple breach of a contract

to lend money, not a breach of fiduciary duty by a trustee,

Z%V. Ticor Title Ins. Co. of California, 813 P.2d 710, 720 (Ariz. 1991), quoted in
Plaintiff’s Response to Motion to Dismiss, at 6.

3 Complaint { 10.
4 Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007).
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Mark Allen Nadeau, Esq.
DLA Piper LLP

Attorneys for Defendants
mark.nadeau@dlapiper.com

Robert J. Odson, Esq.

DLP Piper LLP (US)
Attorneys for Defendants
robert.odson@dlapiper.com

Daxton R. Watson, Esq.

Mack Brucker & Watson PLLC
Attorneys for Defendants
dwatson@mackazlaw.com

/s/ Pat Denk
Judicial Assistant
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