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SIGNED.

Dated: September 15, 2008

Mo b gl

U JAMES M. MARLAR

U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA

In re: Chapter 7
JASON R. WALLACE,
Debtor(s).

KIMBERLY SUOR (WALLACE),

Plaintiff,
VS.

JASON R. WALLACE,

On Septembe ersary proceeding came on for trial. The Plaintiff

represented herself; the Defg by James J. Gentile. After consideration of the
facts and the law, the co enders Its deg
FACTS

re previously married. OnJune 12, 2006, their marriage was dissolved.
The parties were joint custody of their two children, one of whom requires special needs.
The consent decree included an agreement wherein the wife (Plaintiff in this action)

agreed to waive future spousal support payments, with a proviso that the husband
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(Debtor/Defendant) "shall pay the lump sum of $100,000, directing to [wife] in lieu of a spousal
maintenance award." (Consent Decree of Dissolution Order, filed June 12, 2006 at 2, para. 7, 5,

para. 3(a)).

ISSUES

1. Is the Defendant/Debtor's agreement to pay $100,000 intended as a property
settlement or is it instead in the nature of support?

2. Has the wife/Plaintiff waived her right to claim the $100,000, since the Debtor
failed to timely pay it?
3. Is the $100,000 debt a non-dischargeakfle

recoverable by a former spouse that s
regard to whether such debt ly sodesignates, pursuant to an agreement, divorce decree or

property settlement agreement, or by,

"in lieu™ thereof, agreed to pay wife/Plaintiff $100,000. The words "in lieu of" mean “instead of or

in place of” or “in exchange for. " BLACK'S LAW DICTIONARY (8th ed. 2004)
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That this lump-sum payment was not intended as part of a property division is also
demonstrated by the specific list of property divided, attached to the decree, where all of the couple's
tangible property was equitably divided.

While property division of the couple's tangible property is dealt with in a separate
section of the court's order, the $100,000 lump-sum payment is found in its own, separate section
entitled: "Spousal Maintenance/Support.”

The parties' intention is clear, to provide a one-time payment to wife, to relieve the
husband of future spousal maintenance obligations.

The court finds that the $100,000 payment is a domestic support obligation.

B. Waiver
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C. Application of Law to the Facts

As noted above, pursuant to § 523(a)(5), "domestic support obligations" are
nondischargeable. Section 101(14)(A) defines that term to mean a debt that is "in the nature of
alimony, maintenance, or support ...," so the issue of what obligations are "in the nature of support"
remains an issue for the court to decide. In re MacGibbon, 383 B.R. 749, 760 (Bankr. W.D. Wash.
2008)

The plaintiff must establish her case by a preponderance of the evidence. Groganv.

Garner, 498 U.S. 279, 291, 111 S.Ct. 654, 661, 112 L.Ed.2d 755 (1991).

Idaho 2000):

Because this Court is p
the state court judge ins{a¥xa
upon Defendant in
Findings, Con
Court's inqu

h discerning the intent of
arious obligations imposed
Is the state court's formal
cree that are the primary focus of this

This court's task is to examine all of the circumstances and decide if the award is in

the nature of spousal maintenance. Support payments tend to mirror the recipient spouse's need for

support. See Inre Chang, 163 F.3d 1138, 1140 (9th Cir. 1998); .Shaver v. Shaver, 736 F.2d 1314,
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1317 (9th Cir. 1984). Debts actually in the nature of alimony, maintenance, or support are
nondischargeable.
According to the Ninth Circuit, the foremost consideration in determining if a debt is

in the nature of support is:

....Whether the recipient spouse actually needed spousal support at the
time of the divorce. . . . In determining whether spousal support was
necessary, the trial court should examine if there was an "imbalance in
the relative income of the parties” at the time of the divorce decree.

re Bammer, 131 F.3d 788 (9th Cir.1997) (en banc).

The main factors a court needs to consider,s

he maker's intent that the property serve the purpose

fre support." Gibbons v. Gibbons, 1995 WL 17017348

"in lieu of alimony," was piondischargeable. Importantly, in Zaino, as in this case, the Settlement

Agreement also&tated-that the parties had waived any alimony, and yet it still held that the cash

award was in the nature of alimony. Id. at 6-8.
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Even though Suor agreed, and the state court found, in the Consent Order, that neither
party was “entitled” to future “spousal maintenance,” the bankruptcy court may look behind the
parties’ labels to the substance of the obligation in the agreement. In re Kritt, 190 B.R. 382, 387
(9th Cir. BAP 1995). In Kritt, the debtor had actually waived her right to spousal support in the
marital settlement agreement, and the obligation of the debtor-husband to pay her a sum of $325,000
was specifically designated as an award of community property. Nonetheless, the bankruptcy court
decided that the award was nondischargeable spousal maintenance, pursuant to § 523(a)(5), and the
BAP affirmed. 1d.

Application of the Ninth Circuit's MacGibbon factors favors the wife in this case. She

many years, caring for the couple's children.
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COPIES to be sent by the Bankruptcy Notification
Center ("BNC") to the following:

James J. Gentile
Attorney for Debtor/Defendant

Kimberly Suor (Wallace)
Plaintiff

Gayle Eskay Mills
Trustee

Office of the U.S. Trustee
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